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RAIL DEREGULATION: MARKET DOMINANCE,
CONTRACT RATES, AND EXEMPTIONS

THURSDAY, SEPTEMBER 27, 1979

CONGRESS OF THE UNITED STATES, SUBCOMMITTEE ON Eco-
NoMIC GROWTH AND STABILIZATION, JOINT EcoNomic
COMMITTEE, AND SUBCOMMITTEE ON TRANSPORTATION
AND CoMMERCE, HOUSE INTERSTATE AND FoREIGN CoM-

MERCE COMMITTEE,
Washington, D.C.

The subcommittees met jointly, at 9:30 a.m., pursuant to notice,
in room 357, Russell Senate Office Building, Hon. George McGov-
ern, member of the Subcommittee on Economic Growth and Stabi-
lization, and Hon. James J. Florio, chairman, Subcommittee on
Transportation and Commerce, cochairmen, presiding.!

Senator McGovERN. If the committee will please come to order,
we will begin our proceedings.

We are meeting this morning at a time when the United States
faces the most serious railroad crisis in its history. The situation is
now manifested most strongly in South Dakota and other upper
plains and Western States where grain producers and many other
shippers are threatened with ultimate loss of all rail service. Even
as this hearing is getting under way, the Senate is preparing to
debate this morning possible emergency action involving the Mil-
waukee Railroad.

Yesterday, the bankruptcy court which is deciding the fate of the
Milwaukee Road approved an embargo of all Milwaukee service on
some 6,400 miles of its system, a situation which I think is unprec-
edented in its dimensions. In effect, this means that all mainline
service by the Milwaukee from eastern Montana all the way to the
west coast, some mainline service in the Midwest, and all branch
line service on some 1,000 miles of track in South Dakota where
lt)he ll\/Iilwaukee is the only mainline railroad, will end as of Novem-

er 1.

The ICC is preparing to issue a directed service order which
would require that essential service be provided on the embargoed
sections of the Milwaukee. The directed service order amounts to a
temporary respite from the loss of all rail service on some embar-
goed sections of the Milwaukee system.

Many farmers and other shippers on those parts of the Milwau-
kee not covered by the directed service order may lose all rail
service as of November 1. At best, partial service under the direct-
ed order of the ICC can last no longer than 8 months. During this

' NotE.—See also hearings before the Subcommittee on Transportation and Commerce, House
Committee on Interstate and Foreign Commerce, on H.R. 4570 held on Apr. 24, May 31, July 2,
Oct. 16, 23, 25, 30, and Nov. 1, 1979.
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time, efforts will continue to persuade other railroads to take over
embargoed sections of the Milwaukee, but the outcome at this
point is far from certain. ‘

Communities throughout South Dakota and other Western States
are now confronted with a transportation disaster. Without a rail-
road, they have no other viable alternative to move grin, a princi-
pal element in their economies, to distant domestic and export
market points. The future of these communities wiil be largely
determined by the success or failure of efforts made over a period
of less than a year to maintain permanent rail service. It is per-
haps a bitter irony that these towns and many other communities
which owe their very existence to the raiiroads as they moved west
now stand threatened by the loss of transportation which links
them with the mainstream of the national and world economies on
which they are so dependent.

My hometown of Mitchell, for example, was named after the
president of the Milwaukee. The town is there because of the
raiiroad.

Nowhere is this problem more pronounced than in the Midwest
and Upper Plains States where the Rock Island Railroad as well as
the Milwaukee, is in bankruptcy, and where other railroads are
struggling for survival. Grain farmers, after again producing
bumper crops, are once more unable to move their harvest to
market. The strikes on the Rock Island and at grain elevators at
Duluth and Superior made a perennial grain car shortage crisis
even more severe. And now with the embargo of most of the
Milwaukee system, that crisis may become chronic for much of this
region.

Viewed on a broader scale, railroad shippers throughout much of
the Nation are faced with the jarring paradox of not being able to
fully utilize the most energy-efficient means of transport available
during what is now an energy-short era. The question is whether
the rail system as a whele will have the ability to meet the de-
mands of our energy-short economy will increasingly place upon it
in the immediate years ahead, given the rail system’s lost traffic
and revenue and the deterioration of a large part of its facilities.

The extent to which the rail industry succeeds in achieving its
potential substantially rests on two points: freedom from no longer
needed and often damaging regulatory constraints, and vigorous
and imaginative development of new competitive market ap-
proaches by both railroads and railroad shippers.

I am well aware of the ongoing work to develop and enact
comprehensive deregulation legislation, but at best, this will be
complex and prolonged. In the meantime, there is substantive legis-
lative and administrative policy initiatives that can and shouid be
made to benefit the rail industry and the shipping community
while continuing to move toward equitable overali deregulation.
These steps, in turn, can have a direct bearing on the future
formulation of a complete deregulation package.

At this point I would like to express to Chairman Florio my
appreciation for the opportunity to hold this joint hearing by our
two subcommittees. In this hearing we are combining the policy
advisory approach of the Joint Eccnomic Committee toward eco-
nomic problems, with the mandated legislative responsibilities of
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the Subcommittee on Transportation and Commerce, which Con-
gressman Florio chairs.

I look forward to a productive hearing. Just briefly, we want to
know first of all how the ICC's market test criteria should be
modified to provide a straightforward, practical standard that can
be effectively applied to protect the legitimate interests of captive
shippers; second, why the record of contract ratemaking between
railroads and shippers has been so dismal when this approach
holds the promise of great benefit for both railroads and their
customers through agreements that can be reached without Feder-
al intervention.

Beyond this, the question arises as to whether the widespread
use of contracts could reduce or perhaps even eliminate the need
for development and application of a market dominant standard if
captive shippers are able to negotiate mutually agreeable service
arrangements with railroads. This issue is taking on increasing
importance. I am approaching the point of concluding that in eco-
nomic deregulation matters, the core issue is not comprehensive
deregulation per se; rather, it is the degree of economic regulatory
protection that should be retained to protect captive shippers. This
question can be answered by the scope with which contract rate-
making is successfully conducted by railroads and shippers.

The final issue relates to the question of what obstacles lie in the
path of broadening the exemption of rate regulation of traffic in
markets where adequate intermodal competition exists and what
can be done to reach this objective which aims at removing the
Federal regulatory presence where it is no longer needed.

I think if Congress effectively addresses these issues, we will
have moved the rail industry and the shipping community a long
way toward deregulation and a more secure and prosperous future.

Well, I am anxious to hear now Chairman Florio’s opening state-
ment. Both of us have a complication today with the Milwaukee
emergency. Action on this subject is contemplated both on the
House and Senate sides this morning, so there may have to be a
brief interruption at some point, but we will go as far as we can.

Chairman Florio?

Mr. Frorio. Thank you very much, Senator.

Just to ampilify on the point that the Senator made, at 10:30 this
morning the House Rules Committee will meet in an emergency
session to consider granting a rule for legislative proposals that
have come forth from my committee to deal with the Milwaukee
crisis and to facilitate the restructuring of the Milwaukee. At 10:30
I will have to be at the Rules Committee for a brief period of time.

I am pleased to join with the Senator to hear from the Chair-
man, and from shippers with regard to the proposals for regulatory
reform which have come from the ICC, and to perhaps get the
shippers’ reactions to those proposals. The dialog is critical to the
development of fair and equitable deregulation proposals. Railroads
need relief from constraints of overregulation, and shippers need
efficient, reliable, and reasonably priced transportation services.
Hopefully these needs are compatible.

Competition, is the answer, and where competition exists, regula-
tory constraints must be lifted so that railroads can compete in the
marketplace. Where no competition exists, or where there is a
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question as to whether competition does or does not exist, shippers
and the public must be protected. Deregulation, if it is to be offered
in lieu of Government regulation, must facilitate competition and
most assuredly should not hinder competition intermodally or
intramodally.

Today we will hear from shippers as to what they have experi-
enced under preliminary regulatory reform initiatives from the
ICC. We need to go much further than the preliminary reforms, as
far as I am concerned. We need to address what will happen to
railroads and shippers under a deregulation proposal. We already
know the disastrous results of too much regulation. Without dereg-
ulation, the public—in other words, the Government, and ultimate-
ly the taxpayers—will continue to pay the price of the existing
system. We may very well be facing more bankruptcies in this
industry, to the point where railroads will be eliminated as a major
comllj)lonent of our transportation system. This is certainly unde-
sirable.

Deregulation gives the railroads the opportunity to perform effi-
ciently and effectively as other businesses do in the marketplace.
We should, therefore, attempt to formulate a proposal that will
derive the maximum benefits for the industry as well as for ship-
pers and consumers.

Without objection, I wish to place in the record at this point the
text of H.R. 4570, “Railroad Deregulation Act of 1979.”

[Testimony resumes on p. 91.]

[Text of H.R. 4570 follows:]
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To reform the economic regulation of railroads, to improve the quality of rail
service in the United States through financial assistance which encourages
railroad restructuring, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

JUNE 21, 1979

Mr. STAGGERS (by request) introduced the following bill; which was referred to
the Committee on Interstate and Foreign Commerce

A BILL

To reform the economic regulation of railroads, to improve the
quality of rail service in the United States through financial
assistance which encourages railroad restructuring, and for
other purposes.

[y

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
TITLE I—RAILROAD DEREGULATION

SEC. 101. This title may be cited as the “Railroa;d De-

v B w N

regulation Act of 1979”.
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ParT A—RAI1L TRANSPORTATION PoLICY
RAIL TRANSPORTATION POLICY

Sec. 110. (a) Chapter 101 of title 49, United States
Code, is amended by inserting after section 10101 the follow-
ing new section:
“§10101a. Rail transportation policy

“To ensure the development and maintenance of a
healthy, efficient freight transportation system in the private
sector, in which the various modes of transportation are sub-
ject to impartial regulation, the Interstate Commerce Com-
mission shall consider the following as being in the public
interest:

“(1) Maximum reliance on competitive market
forces and on actual and potential competition among
all transportation modes to provide transportation serv-
ices at fair prices and to enable efficient and well-man-
aged carriers to earn adequate profits and to attract
capital.

“(2) Avoidance of undue concentrations of market
power.

“(3) Reduction of regulatory barriers to entry into
and exit from the industry.

“(4) Maintenance of fair wages and working con-

ditions.
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“(5) Operation of transportation facilities and
equipment without detriment to the public health and
safety.

“(6) Development and maintenance of a transpor-
tation system responsive to the needs of the public and
of the United States, including~ the national defense, in
which regulatory decisions are reached fairly and expe-
ditiously.”.

(b) Section 10101(a) of title 49, United States Code, is
amended by striking out “To ensure” and inserting in lieu
thereof ‘“Except where policy may have an impact on rail
carriers, in which case the principles of sect_ibn 10101a of
this title shall govern, to ensure”.

(¢) The section analysis of chapter 101 of title 49,
United States Code, is amended by inserting after the item
relating to section 10101 the following new item:

“10101a. Reil transportation policy.”.
ParT B—RATEMAKING
MAXIMUM AND MINIMUM RATE REGULATION

SEc. 121. (a) Subchapter I of chapter 107 of title 49,

United States Code, is amended by inserting after section

10701 the following new section:
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“§10701a. Standards for rates and comiitions of service
for rail carriers
. “(a) Subject to the provisions of subsections (b) and (c)
of this section, a rail carrier subject to the jurisdiction of the
Interstate Commerce Commission under subchapter I of
chapter 105 of this title may establish any rate and condition
for transportation or other service provided by the carrier. In
addition, one or more rail carriers may, by contract, agree
with one or more purchasers of rail services on specified rates
and conditions for specified services, and any such contract or
agreement shall not be subject to the provisions of subsec-
tions (b) and (¢) of this section.

“(b)(1) During the 5-year period beginning on the effec-
tive date of the Railroad Deregulation Act of 1979, any rail
carrier rate that exceeds the base rate, increased by 7 per-
cent annually, shall be subject to the provisions of paragraphs
(2) through (7). of this subsection. The base rate is the rate in
effect for identical or substantially similar services on the ef-
fective date of such Act, adjusted by multiplying that rate by
a fraction, the numerator of which is the latest published
Quarterly Implicit Price Deflator for Gross National Product
compiled by the Department of Commerce, or any successor
index (hereinafter the ‘GNP Deflator’), and the denominator
of which is the same index for the fourth quarter of 1979.

The base rate for services for which there was no commodity
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rate in effect on the effectiAve date of such Act and for which
a rate first becomes effective after such date, and for a rate
established under paragraph (6) of this subsection, shall be
the published or established rate, as the case may be, adjust-
ed by multiplying that rate by a fraction, the numerator of
which is the latest published quarterly GNP Deflator and the
denominator of which is the same index for the quarter pre-
ceding the quarter in which that rate becomes effective or is
established.

“(2) During the 2-year period beginning on the effective
date of the Railroad Deregulation Act of 1979, one or more
rail carriers may put into effect a rate increase described in
section 10706(2)(3)(B) of this title if the increased rate does
not exceed the base rate. The ba’se rate is the rate in effect
on the effective date of such Act for services identical or
substantially similar to those services affected by the in-
crease, adjusted by multiplying that rate by a fraction, the
numerator of which is the latest published quarterly GNP
Deflator and the denominator of which is the same index for
the quarter preceding the quarter in which such effective date
oceurs.

“(3) During the 5-year period beginning on the effective
date of the Railroad Deregulation Act of 1979, the Commis-
sion may, subject to paragraphs (4) through (8) of this sub-

section, order a reduction in the amount of a rate increase
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which is in excess of the levels specified in paragraph (1) or
(2) of this subsection, except where such increase raises the
rate to a level at which it covers only the incremental cost of
providing the service. A rate may be reduced only upon in-
vestigation initiated on petition of a complaining purchaser of
transportation services or an organization representing a
complaining purchaser. Before an investigation may be initi-
ated, the Commission must find, based upon the verified
statements of a complaining purchaser or organization repre-
senting such a purchaser and after a hearing if the Commis-
sion so orders, that such complaining purchaser or organiza-
tion has demonstrated that—

“(A) the complaining purchaser will be or has
been competitively damaged by imposition of the rate
complained of; and

“(B) the complaining purchaser is likely to prevail
on the merits in any investigation undertaken.

“(4) In any such investigation, to obtain relief the com-
plaining purchaser or organization must prove, on the record
by clear and convincing evidence, that the complaining pur-
chaser has no reasonable alternative to transportation by the
carrier that proposed the increase. The complaining purchas- .
er shall address and the Commission shall make 3 specific

finding with respect to each of the following:
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“(A) Transportation services and associated rates
offeréd by rail carriers other than the rail carrier that
proposed the increase, by ali other carriers of other
modes, and by combinations of modes (including the
possibility and cost of private carriage).

“(B) The existence of alternative markets for or
sources of (as appropriate) such complaining purchas-
er's goods.

In making its determination under this paragraph, the Com-

mission shall find that the complaining purchaser has a rea-

sonable transportation alternative if comparable motor car-

riage is available at a rate not in excess of 125 percent of the
rail rate af issue or if carriage by rail and water or rail and
moter carrier is available at a rate not in excess of 110 per-
cent of the rail rate at issue, or if a comparable volume of
traffic from that purchaser has moved at a rate in excess of
the rail rate at issue during the year prior to the effective
date of the rail rate at issue.

“(5) If the Commission finds, taking into account ail the
factors listed, that the complaining purchaser has no reason-
able transportation alternative, then the rail carrier establish-
ing the increase shall bear the burden of proving, on the
record by clear and convincing evidence, that the increase is

reasonabie.

59-551 0 - 80 - 2



1
2
3
4
5

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25

12
8

“(6) If the Commission finds that the complaining pur-
chaser has no reasonable transportation alternative and that
the rate at issue is not reasonable, it may order such rate
reduced, except that—

“(A) the Commission may not reduce a rate below
the level required to ensure the rail carrier revenues
that (i) are adequate to cover total operating expenses,
including an ailocable share of indirect costs and depre-
ciation and obsolescence incurred, and (ii) when consid-
ered in the context of revenues received by the affected
carrier from other sources, will yield an overall ade-
quate return on capital; and

“(B) in no instance may the Commiésion—'

“(i) set a rate which yields a return on the
capital used to provide the service which is great-
er than twice the overall adequate rate of return
on capital; or

“(ii) reduce a rate below the level that could
be established under paragraph (1) of this
subsection.

“(7) Any rate reduction ordered by the Commission
shall apply only to the portion of the rate to or from the
nearest interchange point at which reasonably direct service
can be provided from the origin to the destination by a water

carrier or two or more rail carriers that have not discussed
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the rate at issue, unless such interchange point is more than
50 miles from the location at which such purchaser originates
or terminates traffic, in which case the reduction may be for
the entire rate. In addition, any rate reduction ordered by the
Commission shall apply only to the complaining purchaser.
The complaining purchaser may ship at the reduced rate only
as long as it ships all output subject to that rate that can
practicably be moved by rail, container-on-flat-car, or trailer-
on-flat-car beween the points covered by that rate via the rail
carrier or carriers affected by the rate reduction.

“(8) Notwithstanding any other provision of this section,
a rate that is reduced under this subsection may not be in-
creased for 12 months after the effective date of the Commis-
sion’s order reducing the rate.

“(9) A petition under this subsection may be filed by a
group of similarly situated purchasers, or by an organization
representing a group of similarly situated purchasers, but in
any such case the showing required by paragraphs (3) and (4)
of this subsection must be made for each member of the
group before such member may benefit from a rate decrease.

“(c) No rail carrier shall, with the intent to eliminate a
competitior, set a rate below a level that contributes to the
establishing carrier’'s going concern value. Any rate that
covers incremental cost shall be found to contribute to going

concern value. If an affected competitor proves, on the
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record, that a rate is in violation of this section, the Commis- -
sion may order such rate to be increased, but only to a level
that contributes to the going concern value of the carrier.

“(dX(1) A rail carrier may esteblish a tariff, for any
movement or group of movements, under which rates may be
raised or lowered between published maximum and minimum
levels, effective on publication, in response to either expected
or actual fluctuations in demand for rail service. The condi-
tions under which rates may be raised or lowered, and the
maximum and minimum levels of such rates, shall be set
forth clearly in the tariff.

*“(2) During the 5-year period beginning on the effective
date of the Railroad Deregulation Act of 1979, subsections
(b) and (c) of this section shall apply to the average rate
(calculated by totaling the rate in effect on each day of the
period and dividing that total by the number of days in the
period)} actually charged under a tariff esta‘nlished under this
subsection in any 6-month period, except that where a com-
plaining purchaser proves that a particular rate level covered
by such tariff remained in effect for more than 120 days in
any 150-day period, subsections (b) and (c) of this section
shall apply to that particular rate level. For purposes of this
paragraph, a particular rate level shall be deemed to include
rates up to 3 percent above and 3 percent below such rate

level.”.
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(b)(1) The section heading of section 10701 of title 49,
United States Code, is amended by inserting “other than for
rail carriers’ after “praciices”.

(2)AThe first sentence of section 10701(a) of title 49,
United States Code, is amended by inserting ‘‘subchapter I
{except a rail carrier), II, 111, or IV of’f after “under”.

(8) Section 10701(b) of title 49, United States Code, is
repealed.

(4) Section 10701(c) of title 49, United States Code, is
amended by inserting ‘“‘(except a rail carrier)” after ‘“‘those
subchapters”.

(5) The section analysis of chapter 107 of tiile 49,
United States Code, is amended by striking out the item re-
lating to section 10701 and inserting in lieu thereof the fol-
lowing:

“10701. Standards for rates, classifications, through routes, rules, and practices
other than for rail carriers. .
*10701a. Standards for rates and conditions of service for rail carriers.”.

(¢) Section 10503(a) of title 49, United States Cod;a, 18
amended by striking out paragraph (2) thereof.
INVESTIGATION OF RATES AND ORDERS SETTING RATES
SEc. 122. (a) Section 10704(a)(1) of title 49, United
States Code, is amended by inserting immediately before the
period at the end of the first sentence thereof the following:

13

, subject to the provisions of section 10701a of this title”.
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(b) Section 10704(e) of title 49, United States Code, is

repealed.

(¢) Section 10704(f) of title 49, United States Code, is

amended—

(1) by inserting immediately before the period at
the end of the first sentence thereof the following: “,
except that with respect to a rail carrier, the Commis-
sion may begin an investigation only upon complaint’’;
and

(2) by striking out “title, but” and all that follows
in the second sentence and inserting in lieu thereof
“title.”.

(d) Section 10707(a) of title 49, United States Code, is

amended—

(1) in the first sentence, by striking out “‘on its
own initiative or on complaint of an interested party”
and inserting in lieu thereof ‘“‘on complaint of an inter-
ested party, subject to the provisions of section 10701a
where applicable”’; and

(2) by inserting after the first sentence the follow-
ing new sentence: ‘“‘No investigation of an allegation
that a rate is unreasonably high may be ordered with
respect to any rate increase that becomes or is sched-
uled to become effective after 5 years after the effec-

tive date of the Railroad Deregulation Act of 1579.”.
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(e} Section 10707(b)(1) of title 49, United States Code,
is amended to read as follows:

“(b)(1) The Commission must complete a proceeding
under this section and make its final decision by the end of
the 4th month after a complaint is filed. If the Commission
does not reach a final decision within the applicable time
period, the Commission may not find the rate, classification,
rule, or practice to be unlawful on the basis of the allegations
in the complaint or substantially similar allegations.”.

(f) Section 10707(c) of title 49, United States Code, is
repealed.

(g) Section 10707(d) of title 49, United States Code, is
amended to read as follows:

“(d) With respect to any rate increase investigated
under this section, the Commission shall require the rail car-
riers involved to account for all amounts received under the
increase until the Commission completes the proceeding or
until 4 months after a complaint is filed, whichever occurs
first. The accounting must specify by whom and for whom
the 'amounts are paid. When the Commission takes final
action in favor of a complaining purchaser, it shall require the
carrier to refund to the person for whom the amounts were
paid that part of the increased rate found to be unjustified,
plus interest at a rate equal to the average yield (on the date

the complaint is filed) of marketable securities of the United ]
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States Government having a duration of 120 days, and may,
if the violation is found to be willful, assess the carrier all or
any portion of the costs and attorneys’ fees incurred by the
complaining purchaser. If the Commission determines that an’
action under this section was initiated or continued in bad
faith, it may assess the complainant all or any portion of the
costs and attorneys’ fee§ incurred by the carrier.”.

(h) Section 10707(e) of title 49, United States Code, is
repealed.

() The first sentence of section 11701(a) of title 49,
United States Code, is amended by striking out “The” and
inserting in lieu thereof “Except as otherwise provided, the”.

(§)(1) The section heading of section 10707 of title 49,
United States Code, is amended by striking out “‘and suspen-
sion”’.

(2) The iiem relating to. section 10707 m the section
analysis of chapter 107 of title 49, United States Code, is
amended by striking out “‘and suspension”.

JOINT LINE RATES AND THROUGH-ROUTES

SEc. 123. (a) Section 10705(a) of title 49, United States
Codé, is amended—

(1) in paragraph (1), by striking out ‘“The Inter-
state Commerce’”’ and inserting in lieu thereof “The

Interstate Commerce Commission may prescribe

through-routes among rail carriers and between rail
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carriers and other common carriers subject to the juris-

diction of the Commission undef subchapter II (except

a motor common carrier of property) or subchapter 111

of chapter 105 of this titie. In addition, except as pro-

vided in subsection (b) of this section, the”’;
(2) in paragraph (1), by inserting “(except 2 'rail

carrier)”’ after “‘subchapter I";

(3) by striking out the last sentence of paragraph

(1):

(4) by striking out paragraph (2) and redesignat-
ing paragraph (3) as paragraph (2); and

(5) in paragraph (2), as so redesignated, by strik-
ing out “‘or joint rate appiicabie to it” in subparagraph

(B).

(b) Section 10705 of title 49, United States Code, is
amended by redesignating subsections (b) through (f) as sub-
sections (c) through (g), respectively, and inserting after sub-
section (a) the foilowing new subsection:

“(b)(1) Rail carriers subject to the jurisdiction of the
Commissicn under subchapter 1 of chapter 105 of this title
may among themseives, and with carriers of other modes,
estabiish joint-iine rates for through service on any route, and
may agree on any division of revenues from such rates on

such routes.
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“(2) In the event carriers participating in any through
route involving a rail carrier that is established by the Com-
mission pursuant to subsection (a) of this section are unable
or unwilling to agree on joint-line rates and divisions of rev-
enues, the applicable rate for service on the through route
shall be the sum of the local or proportional rates established
by each participating carrier for its portion of the route, and
each carrier shall receive revenues in accordance with its
local or proportional rate for that portion of the route.

“(3) Unless the participating carriers agree otherwise,
the originating carrier on any through route involving a rail
carrier shall collect all revenues for the service and shall
divide the revenues according to the local rates or the divi-
sions established, as the case may be.

“(4) Nothing in this subsection shall be construed as
requiring the cancellation of any joint-line rates or divisions
of revenue in effect on the effective date of the Railroad De-
regulation Act of 1979.”.

(c) Section 10705(c) of title 49, United States Code, as
redesignated, is amended—

(1) by inserting “‘subchapter IT or III of’ after

“under” the first place it appears; and

(2) by striking out “rail or”.
(d) Section 10705(e) of title 49, United States Code, as

redesignated, is amended—
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(1) by inserting “(1)” immediately before

“When’’;

(2) by striking out “rail or” in the first sentence;

(8) by striking out the second sentence; and .

(4) by adding at the end thereof the following new
paragraph:

" “(2) Unless the participating carriers agree otherwise, a
joint-line rate involving rail carriers shall be increased or de-
creased by the absolute amount of any increase or decrease
in the rate of any participating carrier for its portion of the
traffic, and the entire amount of the increase or decrease
shall be added to or subtracted from the share of revenues of
the carrier est;zblishing the new rate. Any participating carri-
er may, however, elect to cancel the joint-line rate in such
event.”.

(e) Section 10705(f) of title 49, United States Code, as
redesignated, is amended to read as follows:

“(f) The Commission may begin a proceeding under sub-
section (a) or (c) of this section on its own initiative or on
complaint and may take action only after a full hearing.”.

() Section 10705(a)(2) of title 49, United States Code,
is amended by striking out “‘and shall establish rates and

classifications applicable to those routes’.
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RATE BUREAUS

SEC. 124. Section 10706(2) of title 49, United States

Code, is amended—

(1) by adding at the end of parsgraph (1) the fol-

lowing new subparagraph:

“(C) ‘practicably participates in that movement’

means—

“(i) with respect to a revision of an existing
joint-line rate, that a carrier has, during the 12
months preceding the discussion, agreement, or
vote, actually carried traffic under the joint-line
rate at issue; or

“(i1) with respect to a joint-line rate proposed
for & movement never before conducted, or for
which no joint rate was previously in effect, that
a carrier has agreed to carry any traffic tendered
to it under the joint line rate at issue during the
12 morths following the date on which the joint-
line rate becomes effective.” ;

(2) in the first sentence of paragraph (2)(A), by in-

serting ‘““publication,” after ‘‘initiation,””;

(3) in the second sentence of paragraph (2)(A), by

striking out “section 10101” and inserting in lieu

thereof “section 10101a’’;
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(4) in paragraph (3)(A), by adding after the first
sentence the following new sentence: ‘“‘Such organiza-
tion shall provide that ail of its meetings (except those
dealing with personnel or purely internal administrative
matiers) shall be open to the public and recorded or
transcribed, that a legible copy of a transeript shall be
available to the public on payment of the reasonable
cost of reproduction, and that ali votes and agreements
shall be open, recorded, and not secret.”’;

(5) in paragraph (8)(A)(i), by inserting “‘to dis-
cuss,” after “rail carrier” and by striking out.“‘can
practicably participate” and inserting in lieu thereof
“practicably participates”;

(6) by striking out paragraph (3)(B) and redesig-
nating paragraph (8)(C) as paragraph (3)(B); and

(7) by adding at the end thereof the following new
paragraph:

“(4) Notwithstanding any other provision of this subsec-
tion, one or more rail carriers may enter into an agreement,
without obtaining prior Commission approval, that provides
solely for compilation, publication, and distribution of rates in
effect or to become effective. The Sherman Act (15 U.S.C. 1
et seq.), the Clayton Act (15 U.8.C. 12 et seq.), the Federal

Trade Commission Aet (15 U.S.C. 41 et seq.), sections 73

‘and 74 of the Wilson Tariff Act (15 U.S.C. 8 and 9), and the
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Act of June 19, 1986, as amended (15 U.S.C. 13, 13a, 13b,
21a) shall not apply to parties and other persons with respect
to making or carrying cut such agreement. However, the

Commission may, upon application or on its own initiative,

investigate whether the parties to such an agreement have

exceeded its scope and upon a finding that they have, issue
such orders as are necessary, including an order dissolving
the agreement, to assure that actions taken pursuant to the
agreement are limited as provided in this paragraph.”.
ANTIDISCRIMINATION

SEc. 125. (a) Section 10741 of title 49, United States
Code, is amended by redesignating subsections (b), (¢), and
(d) as subsections (e), (f), and (g), respectively, and by striking
out subsection (a) and inserting in lieu thereof the following:

“(a) No rail carrier subject to the jurisdiction of the
Commission under subchapter I of chapter 105 of this title
may disecriminate in rates, directly or indirectly, between
competing purchasers of like and contemporaneous transpor-

tation services under similar transportation conditions

unless—
“(1) the cost of the services differs as between
purchasers and the charges reflect only the difference;
or
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“(2) the degree of competition to provide the pur-
chasers with transportation services differs as between
the purchasers.

“(bX1) Upon petition of a purchaser of transportation
services, or of a lawful representative of a locality, port,
gateway, or transit point, alleging that a rail carrier has
charged different rates for like and contemporaneous services
under similar transportation conditions, and that such action
has resulted in competitive harm to the petitioner, or, in the
case of a locality, port, gateway, or transit point, to a pur-
chaser doing business in that locality, port, gateway, or tran-
sit point (hereinafter a ‘represented purchaser’), the Commis-
sion may order an investigation of the alleged discrimination.
To obtain relief—

“(A) a petitioner must prove; on the record by
clear and convincing evidence, that different rates were
charged, that such action has resulted in competitive
harm to the petitioner or a represented purchaser, and
that the injured purchaser is in competition with the
favored purchaser; and

“(B) a petitioner alleging that a rail carrier has
discriminated against it by failing to offer to enter into
a contract for rates and services similar to that into
which another purchaser has entered must prove, in

addition to the proof required in subparagraph (A) of
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this paragraph, that the injured purchaser or represent-

ed purchaser would have been ready, willing, and able

to accept substantially similar contract terms at a time

essentizlly contemporaneous with the period during

which the carrier offered the contract to the favored

purchaser.

“(2) The rail carrier alleged to have violated subsection
(a) of this section shall have an affirmative defense if such
carrier proves the cost justification for rate differentials re-
ferred to in paragraph (1) of such subsection or the differing
degrees of competition referred to in paragraph (2) of such

subsection. Costs developed in accordance with the account-

‘ing system promulgated by the Commission under section

11142(b) of this title shall be abcepted as proof of cost.

“(c) A rail carrier may be found to be in violation of
subsection (a) of this section with respect to a rate charged
for services for which a joint-line rate is in effect only if the
carrier is an indispensable party to the route covered by the
joint rate and if it has refused to provide the portion of the
service on its route at a nondiscriminatory rate.

“(d) A rail carrier found to be in violation of subsection
(a) of this section shall be required to establish nondiserimina-
tory rates, within the meaning of this section, for the traffic
involved and to pay an injured purchaser or represented pur-

chaser damages equal to the difference between the rate
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charged that purchaser and the rate charged the favored pur-

J—

chaser from the date the complaint was filed until the date on
which the Commission issues its decision, plus interest at a
rate equal to the average yield (on the date the complaint is
filed) of marketable securities of the United States having a
duration of 90 days. In addition, if the violation is found to be
willful, the Commission may assess the carrier all or any

portion of the costs and attorneys’ fees incurred by the com-
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plainant. If the Commission determines that an action under

—
(e

this section was initiated or continued in bad faith, it may

[rry
—

assess the complainant all or any portion of the costs and

[y
[

attorneys’ fees incurred by the carrier.”.

(b) Section 10741(e) of title 49, United States Code, as

—
B ow

redesignated, is amended by inserting “‘(except a rail carri-

i
O

er)” after “‘of this title”’.

-t
(=23

(c) Section 10742 of title 49, United States Code, is

k.
-

amended by adding at the end thereof the following new sen-

—t
[02]

tence: “A carrier subject to this section may require a con-

—
]

necting line to pay the incremental cost of providing any

[N
(=]

facilities or services required under this section.”.

(3]
—

(d)(1) Section 10726(a)(1) of title 49, United States

S
(3]

Code, is amended by striking out “I or”.

[ 3]
w

2 Segtion 10726(c) of title 49, United States Code, is

[\]
~

repealed.

59-551 0 - 80 - 3
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NOTICE AND PUBLICATION

SEC. 126. (a) Section 10762(a)(1) of title 49, United
States Code, is amended by inserting after the first sentence
the following new sentences: “A rail carrier that has entered
into a contract to provide a purchaser of rail services with
specific services at specific rates shall publish and file with
the Commission the essential terms of such contract, as re-
quired by the Commission. In setting the terms to be pub-
lished, the Commission, to the maximum extent consistent
with the purposes of this section, shall not require publication
of the name or other identifying characteristics of the pur-
chaser of rail services.”.

(b) Section 10762(b) of title 49, United States Code, is
amended—

(1) in the first sentence of paragraph (1), by strik-
ing out “The” and inserting in lieu thereof ‘“Except
with respect to the tariffs of a rail carrier providing
transportation subject to the jurisdiction of the Com-
mission under subchapter I of chapter 105 of this title,
the”’;

(2) in the second sentence of paragraph (1), by in-
serting “‘(except a rail carrier)” after “‘subchapter I”;

(3) by striking out subparagraph (B) of paragraph
(1) and redesignating subparagraphs (C), (D), and (E)
as subparagraphs (B), (C), and (D), respectively; and
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(4) by redesignating paragraph (2) as paragraph

(4) and inserting after paragraph (1) the following new

paragraphs:

“(2) With respect to the tariffs of a rail carrier, the
Commission may prescribe the information to be included in a
published tariff, but it may not prescribe the format. In this
paragraph, ‘format’ includes such items as typeface, spacing,
type of index, and location of information in the tariff. The
Commission may require the publication of origin to destina-
tion rates for any Commission established through route. If
no joint line rate is in effect for such route, the published rate
shall be the rate established under section 10705(b)(2) of this
title.

“(3) With respect to the tariffs of a rail carrier, ‘publish’
means that the tariff is generally available to the public (A)
while it is in effect, and (B) during the notice period set forth
in subsection (c)(3) or (c)(4) of this section, as applicable,
except as that notice period is modified pursuant to subsec-
tion (d) of this section.”.

(c) Section 10762(c) of title 49, United States Code, is
amended—

(1) in paragraph (3), by striking out “A proposed
change and a new or reduced rate”’ in the second sen-

tence and inserting in lieu thereof “A proposed change
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or new or reduced rate of a carrier other than a rail
carrier”’; and
(2) by adding at the end thereof the following new
paragraph:

“(4) New or changed rates of rail carriers, and tariffs
described in section 10701a(d) of this title, may become effec-
tive as follows:

“(A) During the first year following the effective

date of the Railroad Deregulation Act of 1979, 21

days after notice thereof is published.

“(B) During the second year following such effec-
tive date, 14 days after notice thereof is published.
“(C) During the third year following such effec-
tive date, 7 days after notice thereof is published.
“(D) During the fourth year following such effec-
tive date, and thereafter, upon publication.
Notwithstanding the foregoing provisions of this paragraph,
rates described in the second sentence of section 10701a(a) of
this title may become effective upon publication.”.

(d) Section 10762(d)(1) of title 49, United States Code,

is amended by striking out “30-day” and inserting in lieu

thereof “notice’.
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MISCELLANEOUS RATE PROVISIONS, INCLUDING RATES ON
GOVERNMENT TRAFFIC, RELEASED VALUE RATES,
AND THE COMMODITIES CLAUSE
SEc. 127. (a) Section 10709 of title 49, United States

Code, is repealed. -

(b) Section 10711 of title 49, United States Code, is
amended to read as follows:

“§10711. Effect of certain sections on rail rates and prac-

tices
“Sections 10701a, 10707, and 10728 of this title do not
modify the application of section 10741, 10742, or 11103 of
this title in determining whether a rail rate or practice com-
plies with this subtitle.”.
(¢)(1) Section 10721(a) of title 49, United States Code,
is amended—
(A) in paragraph (1), by striking out *“(1)”’; and
(B) by striking out paragraph (2).
(2) Section 10721(b) of title 49, United States Code, is
amended—
(A) in the first sentence of paragraph (1), by in-
serting ‘“(except a rail carrier)”’ after ‘‘subchapter I”;
and
(B) in the first sentence of paragraph (2), by in-
serting “referred to in paragraph (1) of this subsection”

after ““carrier”.
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(3) Section 10721 of title 49, United States Code, is

amended by adding at the end thereof the following new sub-
section:

“(d)(1) Notwithstanding section 10762 of this title, a
rail carrier may provide transportation services for the
United States Government at a rate to be retroactively deter-
mined where the United States Government represents to
such carrier that the retroactive setting of such rate is neces-
sary to meet the needs of the national defense.

“(2) Whenever a petition is filed under section 10741(b)
with respect to a rate referred to in paragraph (1) of this
subsection, the petitioner must prove, in addition to the proof
required in section 10741(b)(1)(A) of this title, that the peti-
tioner or represented purchaser would have been ready, will-
ing, and able to purchase substantially similar transportation
services at a time essentially contemporaneous with the
period during which the carrier provided the services to the
United States Government.”.

(d) Section 10727 of title 49, United States Code, is
repealed.

{e) Subsection (b) of section 10728 of title 49, United
States Code, is repealed, and subsection (a) of that section is
amended by striking out “(a)”.

(f) Section 10729 of title 49, United States Code, is

amended to read as follows:
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“8§10729. Rail carriers; incentivé for capital investment

“Notwithstanding any other section of this title, any
rate that became effective under this section prior to the ef-
fective date of the Railroad Deregulation Act of 1979 shall
remain in effect in accordance with its terms, but for no
longer than 5 years from its effective date, unless the parties
agree otherwise. During that period, the Commission may,
however, order the rate revised to a level equal to the incre-
mental cost of providing the transportation if the Commission
finds that the level then in effect reduces the going concern
value of the carrier.”.

(2)(1) Chapter 107 of title 49, United States Code, is
amended by adding after section 10730 the following new
section:

“§10730a. Rates and liability based on -value for rail
carriers

“A rail carrier subject to the jurisdiction of the Inter-
state Commerce Commission under subchapter I of chapter
105 of this title may establish rates for transportation - of
property under which the liability of the carrier for that prop-
erty is limited to a value established by written declaration of
the shipper, by a written agreement, or by a declaration in a
tariff of a limit on Hability for losses.”.

(2) Section 10730 of title 49, United States Code, is

amended—
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(A) in the section heading, by inserting “other
than for rail carriers” after ‘‘value”’; and
(B) in the first sentence, by inserting ‘““(except a

rail carrier)”’ after “subchapter I”.

(3) The section analysis of chapter 103 of title 49,
United States Code, is amended by striking out the item re-
lating to section 10730 and inserting in lieu thereof the fol-
lowing:

“10730. Rates and liability based on value other than for rail carriers.
“10730a. Rates and liability based on value for rail carriers.”.

(h) Section 10731(b}(2) of title 49, United States Code,
is amended—
(1) by striking out “10701” and inserting in lieu
thereof “‘10701a”’; and
(2) by striking out “and order the rate found to be
in violation of either of those sections removed from
the rate structure”. |
()(1) Section 10744(a) of title 49, United States Code,
is amended—
(A) in paragraph (1), by striking out ‘rail,
-motor,” and inserting in lieu thereof “motor’’; and
(B) in paragraph (2), by striking out ““, and a re-
consignor or diverter giving a rail carrier,”.
(2) The first sentence of section 10744(b) of title 49,

United States Code, is amended by striking out “rail or”.
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(3) Section 10744(c) of title 49, United States Code, is
amended—

(A) by striking out paragraph (1) and redesignat-

ing paragraphs (2) and (3) as paragraphs (1) and (2),

respectively; and ‘

(B) in paragraph (2), as so redesignated, by strik-
ing out “A rail or express’’ and inserting in lieu there-
of “An express’’.

® Section 10746 of title 49, United States Code, is
repealed.

(k) Section 10747 of title 49, United States Code, is
amended by striking out the last two sentences thereof.

(1) Sections 10748 and 10750 of title 49, United States
Code, are repealed.

(m) Subchapter V of chapter 107 of title 49, United
States Code, is repealed.

(n) The items relating to sections 10709, 10727, 10748,
10748, and 10750, and subchapter V in the section analysis
of chapter 107 of title 49, United States Code, are repealed.

STUDIES

SEc. 128. (2) Within 2 years after the effective date of
this title, the Secretary of Transportation shall prepare and
submit to the Congress a preliminary study of competition in
the provision of transportation services. Specifically, the Sec-

retary of Transportation shall address the extent to which all
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forms of competition are available in connection with the
transportation of goods and commodities between and within
all regions of the country. The study will identify factors such
as types of commodities or movements that could preclude
effective actual or potential competition, and determine what,
if any, rail traffic is not subject to competition.

(b) Within 4 years after the effective date of this title,
the Secretary of Transportation shall prepare and submit to
the Congress a final study describing experience under the
maximum rate regulation provisions of this title, relating that
experience to the results of the earlier study, summarizing
the effects of that experience on carriers of all modes and
their employees, on shippers, and on consumers, and recom-
mending any legislation necessary to provide users of the
freight transportation system with the benefits of competi- .
tion.

(c)(1) For the purposes of the studies authorized by sub-
sections (a) and (b) of this section, carriers of all modes, ship-
pers, and other persons shall, upon request of the Secretary
of Transportation, provide information and data relevant to
the study. Such data may include traffic flows by mode and
commodity between and within specified regions, relevant
costs, rates, and revenues associated with the provision of

existing and alternative transportation services, and existing
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and alternative marketing patterns for the commodities
studied.

(2) Any information or documentary material provided
to the Secretary or his representatives under this section, to
the extent it contains or relates to trade secrets, processes,
operations, or style of work or the identity, confidential sta-
tistical data, amount, or source of any income, profits, losses,
or expenditure of any person, firm, partnership, corporation,
or association, shall be exempt from disclosure under section
552(5)(3) of title 5, United States Code, and no such data
may be made public except as part of the projections, statisti-
cal studies, analyses and related activities required under this
section (in which case identifying characteristics shall be de-
leted to the maximum extent possible), and as may be rele-
vant to any administrative or judicial action or proceeding.

(d)(1) The Secretary may request from any department,
agency, or.instrumentality of the Federal Government such
statistics, data, program reports, and other materials as he
considers necessary to carry out his functions under this sec-
tion, and such department, agency, or instrumentality shali
cooperate with the Secretary and furnish such statistics,
data, program reports, and other materials to the Secretary
upon his fequest. Nothing in this paragraph shall be deemed
to affect any provision of law limiting the authority of an

agency, department, or instrumentality of the Federal Gov-
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ernment to provide information to any other agency, depart-
ment, or instrumentality of the Federal Government.

(2) The head of any department, agency, or instrumen-
tality of the Federal Government may detail, on a reimburs-
able basis, any personnel of such department, agency, or in-
strumentality to assist in carrying out the duties of the Secre-
tary under this section.

ParT C—STRUCTURE
ENTRY

SEc. 131. (a) Section 10901 of title 49, United States
Code, is amended to read as follows:

“§10901. Authorizing construction and operation of rail-
road lines

“(a) Any rail carrier or other entity, including a State or
local government, a shipper, or a shipper association, but not
including a carrier subject to the jurisdiction of the Commis-
sion under subchapter I (except a rail carrier), II, IIT, or IV
of this chapter or a person affiliated with such a carrier,
may—

“(1) construct and operate a new railroad line or
an extension of an existing railroad line;
“(2) construct and operate a railroad line that

crosses another railroad line, if—
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“(A) the construction and operation does not
unreasonably interfere with operation of the line
crossed; and

“(B) the owner of the crossing line pays the
owner of the crossed line a fair market rental or
for the easement provided.

If the carriers are unable to agree on the amount or terms of
payment, or operation, either party may submit the issue to
the Commission for binding arbitration.

“(b) Subject to the provisions of sections 11342 and
11343 of this title, any rail carrier or other entity, including
a State or local government, a shipper, or a shipper associ-
ation, but not including a carrier subject to the jurisdiction of
the Commission under subchapter I (except a rail carrier), I,
III, or IV of this chapter or a person affiliated with such a
carrier, may acquire an existing rail carrier or portion thereof
and operate its railroad line.

“(c) A rail carrier providing service within a given
Standard Metropolitan Statistical Area (SMSA), as defined
by the Secretary of Commerce, shall provide switching serv-
ice in a nondiscriminatory manner, at a charge not to exceed
the fully allocated cost of providing such service, to all carri-
ers originating or terminating traffic within that SMSA.

“(d) For purposes of this section, a person is affiliated

with a carrier subject to the jurisdiction of the Commission
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under subchapter I (except a rail carrier), II, 11, or IV of
this chapter if, because of the relationship between that
person and such carrier, it is reasonable to believe that the
affairs of a rail carrier acting under this section will be man-
aged in the interest of such other carrier.”.

{(b) Section 10902 of title 49, United States Code, and
the item relating to section 10902 in the section analysis of
chapter 109 of such title, are repealed.

ABANDONMENT AND DISCONTINUANCE OF SERVICE

Sec. 132. (a)(1) Section 10903(a) of title 49, United
States Code, is amended by striking out the last sentence
thereof.

(2) Section 10903(b) of title 49, United States Code, is
amended— '

(A) by amending paragraph (1)(A) to read as fol-
lows:

“(A) finds public convenience and necessity, it
shall approve the application as filed; or”’;

(B) by redesignating paragraph (2) as paragraph

(3) and by inserting after paragraph (1) the following

new paragraph:

“(2) The Commission shall find that the public conven-
ience and necessity require and permit the abandonment or

discontinuance if—
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“(A) no objection to .the abandonment or discon-
tinuance is timely filed under section 10904(c)(1) of
this tatle;

“(B) the applicant carrier demonstrates that rev-
enues attributable to the line or service, as the case
may be, do not meet or exceed the full cost of operat-
ing the line or service, as defined in section
10905(a)(1) of this title; or

“(C) the Commission determines that the benefit
to the applicant carrier from abandonment or discon-
tinuance, including any benefit arising from the ability
to put capital used on the line or service to other rail-
road use, exceeds the detriment to the objecting party
and others similarly situated from loss of service,
taking into account any impact the abandonment or
discontinuance may have on rural and community
development.”.

(3) Section 10903(c) of title 49, United States Code, is
amended to read as follows:

“(c) A certificate issued under this section shall be effec-
tive on the 31st day after its issuance.”.

(b)(1) Section 10904(a)(2) of title 49, United States
Code, is amended by striking out “and” at the end of subpar-

agraph (A), by redesignating subparagraph (B) as subpara-
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graph (C), and by inserting after subparagraph (A) the follow-
ing new subparagraph:

“YB) a statement that the line is available for sub-
sidy or sale in accordance with section 10905 of this
title, an estimate of the subsidy and minimum purchase
price required to keep the line in operation, calculated
in accordance with section 10905 of this title, and the
name and business address of the person who is au-
thorized to discuss sale or subsidy terms for the carri-
er; and”.

(2) Section 10904(b) of title 49, United States Code, is
amended to read as follows:

“(b)(1) Except as provided in paragraph (2) of this sub-
section, if an objection to an abandonment or discontinuance
is timely filed, the burden is on the person applying for the
certificate to prove that the present or future public conven-
ience and necessity require or permit such abandonment or
discontinuance.

“(2) An application approved by the Secretary of Trans-
por_tation as part of a plan or proposal under section 5 (a)
through (d) of the Department of Transportation Act (49
U.8.C. 1654 (a) through (d)) shall be approved by the Com-
mission unless an objecting party demonstrates, on the
record, that the detriment to the objecting party and others

similarly situated from the abandonment or discontinuance
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1 exceeds the transportation benefit from the plan or pro-

2 posal as a whole, as determined by the Secretary of

3 Transportation.”.

4

(3) Section 10904(c)(1) of title 49, United States Code,

5 is amended—
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(A) by amending the first sentence to read as fol-
lows: “The Commission shall begin an investigation to
assist it in determining what disposition to make of an
application for a certificate of abandonment or discon-
tinuance if an objection is filed, at least 30 days before
the date proposed in the application for the abandon-
ment or discontinuance to become effective, by a ship-
per or other person that has made significant use (as
determined by the Commission) of the railroad line in-

volved during the 12-month period before the filing of

_the application, or by a State or political subdivision of

a State in which any part of the railroad line is locat-
ed.”; and

(B) in the last sentence, by striking out “or on the
initiative of the Commission”.

(4) Section 10904(c)(2) of title 49, United States Code,

is amended to read as follows:

“(2)(A) If an objection to an application is not timely

24 filed by a proper party as described in paragraph (1) of this

25 subsection, the Commission shall approve the application and

69-551 0 - 80 - 4
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shall immediately issue a certificate under section 10903 of
this title.

“(B) If an objection to an application is timely filed by a
proper party as described in paragraph (1) of this subsection,
the Commission shall complete its investigation and issue its
decision within 120 days after the l’ast day on which an ob-
jection to such application could have been timely filed under
paragraph (1) of this subsection. If the Commission finds
public convenience and necessity, or if the Commission fails
to complete its investigation and issue its decision within
such 120-day period, it shall approve the application and
issue a certificate under section 10903 of this title.”.

(c)(1) Section 10905(a) of title 49, United States Code,
is amended by striking out paragraph (2), redesignating para-.
graph (1) as paragraph (2), and inserting before paragraph (2)
the following new paragraph:

“(1) “full cost’ means the avoidable cost of provid-
ing rail freight transportation on a line, plus an ade-
quate return on capital attributable to the line.”.

(2) Section 10905(b) of title 49, United States Code, is
amended—

(A) in the first sentence, by inserting “promptly”’
after “‘publish”’; and

(B) by striking out everything that follows the

first sentence and inserting in lieu thereof the follow-
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ing: “If, within 10 days after the date of such publica-
tion, the carrier has received an offer of subsidy under
subsection (c) of this section or an offer to purchase
under subsection (e) of this section, any certificate
issued by the Commission authorizing the abandonment
or discontinuance shall have no effect for the line of
railroad or portion thereof covered by the offer. If an
offer of subsidy or sale is made and the subsidy or sale
agreement is not consummated within 100 days after
the date of publication of notice under this subsection,
the Commission shall issue a new certificate authoriz-
ing the abandonment or discontinuance, except that in
the case of a sale the parties may agree to an exten-
sion of such 100-day period.”.

(8) Section 10905 of title 49, United States Code, is
amended by striking out subsection (c) and inserting in lieu
thereof the following new subsections:

“(c)(1) During the 10 days following the date of publica-
tion of notice under subsection (b) of this section, any finan-
cially responsible person, including a governmental entity,
may offer to pay the carrier a subsidy that covers the differ-
ence between revenues attributable to the line and the full
cost of continuing service on sulch line. In addition, a subsidy
offer may be made for a portion of the line if such portion

does not connect only to a line that is the subject of an apphi-
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cation for a certificate of abandonment or discontinuance
which is pending under this subchapter. Any subsidy offer
under this subsection shall be filed concurrently with the
Commission.

“(2) If a subsidy offer is for less than the carrier’s esti-
mate provided in the notice issued under section 10904 of
this title, the offeror shall explain the basis of the disparity.
The full cost of continuing service shall be determined by the
carrier and the offeror in accordance with subsection (a)(1) of
this section. The carrier shall promptly make available, to all
potential offerors who so request, all information that the
Commission by regulation considers necessary to allow a po-
tential offeror to calculate an adequate subsidy offer.

“(3) A subsidy offer may not be made under this subsec-
tion for a line, or a portion of a line, if the revenues attributa-
ble to such line or portion thereof meet or exceed the full cost
of operating such line or portion thereof.

“(d)(1) If the carrier and the offeror cannot agree on full
cost or other terms of the subsidy, either the carrier or the
offeror (if he is the only offeror or he has been chosen under
subsection (g) of this section) may, within 30 days after the
date the offer is made, submit the dispute to the Commission
for binding arbitration.

“(2) If a dispute is submitted to the Commission for ar-

bitration under paragraph (1) of this subsection, the Commis-
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sion shall render its decision within 60 days after the date of
submission. Such decision shall be effective immediately upon
being rendered, and shall provide for the subsidy payments to
be retroactive to 30 days after the date of publication of
notice under subsection (b) of this section. After the conclu-
sion of arbitration, the offeror may withdraw his subsidy
offer, in which case—

‘““(A) the offeror shall pay to the operator the full
cost of operation of the line, as previously determined
by arbitration, for any time the line was operated or is
required to be operated after the 30th day following
the date of publication of notice under subsection (b) of
this section; and

“(B) the Commission shall issue a certificate au-
thorizing the abandonment or discontinuance.

“(e)(1) During the 10 days following the date of publica-
tion of notice under subsection (b) of this section, a financially
responsible person, including a governmental entity, who in-
tends to continue service on the line may offer to purchase
the line or any portion thereof (including, unless otherwise
mutually agreed, all facilities on the line or portion thereof
necessary to provide effective transportation services) for not
less than the lesser of (A) the fair market value of the line or
portion thereof when used to provide rail services (excluding

consideration of any Federal or State subsidy), or (B) the fair
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market value of the line or portion thereof when used for
purposes other than providing rail services. Any purchase
offer under this subsection shall be filed concurrently with the
Commission.

“(2) If a purchase offer is for less than the carrier’s
estimate provided in the notice issued under section 10904 of
this title, the offer shall explain the basis of the disparity.

“(H(1) If the carrier and the offeror cannot agree on the
purchase price or other terms of the sale, either the carrier or
the offeror (if he is the only offeror or he has been chosen
under subsection (g) of this section) may, within 30 days after
the date the offer is made, submit the dispute to the Commis-
sion for binding arbitration.

“2) If a dispute is submitted to the Commission for ar-
bitration under paragraph (1) of this subsection, the Commis-
sion shall render its decision within 50 days after the date of
submission. Such'decision shall be effective immediately upon
being rendered, and shall establish a purchase price for the
line or portion thereof, which shall not be less than the lesser
of (A) the fair market value of the line or portion thereof
when used to provide rail services (excluding consideration of
any Federal or State subsidy), or (B) the fair market value of
the line or portion thereof when used for purposes other than
providing rail services. After the conclusion of arbitration,

the offeror may withdraw l;is purchase offer, in which case
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the provisions of subsections (d)(2) (A) and (B) shall apply in
the same manner as those provisions apply to the withdrawal
of a subsidy offer.

‘“(8) Except in a case in which the purchase offer is
withdrawn, the carrier shall continue service at its own ex-
pense during the arbitration period unless the carrier and the
offeror agree that the offeror shall begin service during the
arbitration period. _

“(g) If a carrier receives more than offer of purchase or
subsidy, it shall, before the 40th day following the date of
publication of notice under subsection (b) of this section,
choose the offeror with whom it wishes to deal and complete
the sale or subsidy agreement or submit the dispute to arbi-
tration in accordance with this section.

“(h)(1) A carrier that sells adine or a portion of a line
under this section may not discontinue service on such line or
portion thereof until the purchaser commences service or 30
days after the date of consummation of the sale, whichever
oceurs first.

“(2) A purchaser of a line or portion of line sold under
this section may not—

“(A) during the 2-year period beginning on the
date of the consummation of sale, transfer or seek to

discontinue service on such line or portion thereof; or
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“(B) during the following 3-year period, transfer

such line or portion thereof to any person other than

the carrier from whom it was purchased.

“() Any subsidy provided under this section may be dis-
continued on 60 days’ notice to the operating carrier and the
Commission. Unless, within such 60-day period, another fi-
nancially responsible party enters into a subsidy agreement
at least as beneficial to the carrier as the agreement discon-
tinued, the Commission shall, at the carrier’s request, imme-
diately issue a certificate authorizing the abandonment or dis-
continuance of service on the line.”.

(d) Section 10906 of title 49, United States Code, and
the item relating to section 10906 in the section analysis of
chapter 109 of such title, are repealed.

(e)(1) Section 10907(a) of title 49, United States Code,
is amended by striking out “sections 10901 and 10902 and
inserting in lieu thereof “section 10901”.

(2) Section 10907(b) of title 49, United States Code, is
amended by striking out ‘“‘under sections 10901 through
10906 of this title”.

® Section 10908 of title 49, United States Code, is

amended by striking out “train or” in the section heading and

! each place it appears in subsection (a).

(g) Section 10909 of title 49, United States Code, is

amended—



W W O ~1 S Ov Wk W N -

L T N I N N N T e e T e G g e G SO ey
SR W O = S ©® O A SR o o~ S

51
47
(1) by striking out “train or” each place it ap-
pears in subsections (a) and (b); and
(2) by adding at the end thereof the following new
subsection:

“(d) The procedures governing abandonment, discon-
tinuance, and changes in services provided by rail carriers
subject to the jurisdiction of the Commission under sub-
chapter I of chapter 105 of this title are exclusive and may
not be modified by a State except where service is provided,
without interstate through service including service vis;L one
or more connecting railroads, wholly within that State.”.

(h) The item relating to section 10908 in the section
analysis of chapter 109 of title 49, United States Code, ié
amended by striking out “train or”.

MERGERS AND CONSOLIDATIONS

Sec. 133. (a) The first sentence of section 11341 of title
49, United States Code, is amended by striking out ‘“The”
and inserting in lieu thereof “Except as otherwise provided
in this subchapter, the”.

(b)(1) Section 11342(d) of title 49, United States Code,
is amended by striking out “‘this section”” and inserting in lieu
thereof ‘“‘subsections (a), (b), and (c) of this section”.

(2) Section 11342 of title 49, United States Code, is
amended by adding at the end thereof the following new sub-

section:
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“(e)(1) Notwithstanding subsections (a) through (d) of
this section, the Commission shall, upon application, approve
and authorize any transaction involving two or more rail car-
riers that provides for the coordination of services, exchange
of markets, joint use of facilities, granting of trackage rights,
or transfer of less than substantially all of the rail assets of
any such carrier unless, on the basis of comments received
from interested parties and a hearing if the Commission so
orders, the Commission finds that—

“(A) as a result of the transaction, there is likely

to be a substantial lessening of competition, creation of

a monopoly, or a restraint of trade in freight surface

transportation in any region of the United States; and

“(B) the anticompetitive effects of the transaction,

as described in subparagraph (A) of this paragraph,

outweigh the public interest in meeting significant

transportation needs.
An opponent of a transaction proposed pursuant to this sub-
section shall have the burden of proving the anticompetitive
effects of such transaction. The proponent of the transaction
shall have the burden of proving that the public interest in
meeting significant transportation needs outweighs such anti-
competitive effects.

“(2) In making its findings under this subsection, the

Commission shall accord substantial weight to any recom-
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mendation of the Secretary of Transportation pursuant to
section 5 (a) through (d) of the Department of Transportation
Act. Upon receipt of an application and upon the making of
any finding under this section, the Commission shall publish
notice thereof and shall provide a copy of such application
and finding to the Secretary of Transportation.

“(3)(A) Except as provided in subparagraph (B) of this
paragraph, the Commission shall issue its finding under this
section within 120 days after the date an application is filed.

“(B) If the Commission determines, within 30 days after
an application is filed, that the proposed transaction is of gen-
eral transportation importance, the Commission shall issue its
finding under this section within 365 days after the date the
application is filed.”

(c)(1) Section 11343(a) of title 49, United States Code,
is amended—

‘(A) by inserting *‘, except a transaction involving
only two or more rail carriers,” after “of this title”;
and

(B) by striking out paragraph (6).

(2) Section 11343(d) of title 49, United States Code, is
amended by striking out “(d)(1)”” and inserting in lieu thereof
“(d)” and by striking out paragraph (2).
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(3) Section 11343 of title 49, United States Code, is

amended by adding at the end thereof the following new sub-
section:

“(e) The approval and authorization of the Commission
is not required for any merger, acquisition of control, transfer
of all or substantially all of a rail carrier’s railroad assets to
another rail carrier or to a company that controls or is con-
trolled by a rail carrier, or any corporate consolidation in-
volving one or more rail carriers or companies that control or
are controlled by rail carriers. However, no such transaction
shall become effective unless the Commission certifies that
the transaction is in compliance with the provisions concern-
ing employee protection arrangements contained in section
11347 of this title. Such transactions shall be subject to the
Sherman Act (15 U.S.C. 1 et seq.), the Clayton Act (15
U.S.C. 12 et seq.), the Federal Trade Commission Act (15
U.S.C. 41 et seq.), sections 73 and 74 of the Wilson Tariff
Act (15 U.S.C. 8 and 9), and the Act of June 19, 1936, as
amended (15 U.S.C. 13, 18a, 13b, 21a). No service may be
abandoned or discontinued in connection with a transaction
under this section except in accordance with the procedures
specified in subchapter I of chapter 109 of this title.”.

(d)(1) Section 11344(a) of title 49, United States Code,

is amended—
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(A) in the first sentence, by striking out “section
11343” and inserting in lieu thereof ‘‘section
11343(a)’’; and
(B) in the last sentence, by inserting “unless such
transaction involves ohly two or more rail carriers or”
after “transaction”.

(2) Section 11344(b) of title 49, United States Code, is
amended by striking out paragraph (2) and redesignating
paragraphs (3) and (4) as paragraphs (2) and (3), respectively.

(3) Section 11344(c) of title 49, United States Code, is
amended by striking out the last sentence thereof.

(e) Sections 11345 and 11346 of title 49, United States
Code, and the items relating to sections 11345 and 11346 in
the chapter analysis of chapter 113 of such title, are re-
pealed.

(f) Section 11347 of title 49, United States Code, is
amended to read as follows: ‘
“811347. Employee protective arrangements in transac-

tions involving rail carriers

“(a) Employee protective arrangements in transactions

under this subchapter involving a rail carrier or carriers shall

be certified by the Commission as fair and equitable in the
circumstances of each transaction. No such arrangement
shall be certified unless it contains levels of protection for the

interest of employees who will be affected thereby at least as
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protective of those interests as those provided under this sec-
tion before February 5, 1976, and under section 565(b) of
title 45, including the issuance to affected employees of 90-
day notices of intended changes and the negotiation and ex-
ecution of implementing agreements prior to the effectuation
of changes resulting from the transaction that will affect em-
ployees.

“(b) If an implementing agreement is not executed
within 60 days prior to the date the transaction is proposed
to be effective, either party to the dispute may submit the
issue for final and binding arbitration. The decision on any
such arbitration shall be rendered no later than 5 days érior
to the date the transaction is proposed to be effective; unless
the parties otherwise agree. The arbitration decision shall not
result in affected employees receiving levels of protection less
than those provided under this section before February 5,
1976, and under section 565(b) of title 45, shall be final and
binding on the parties thereto, and shall become part of the
labor protective arrangement certified by the Commission.”

(g) Section 11348(a) of title 49, United States Code, is
amended by striking out “‘sections 11344 and 11345” ‘and
inserting in lieu thereof “‘section 11344” and by striking out
“11711,”. |
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1 (h) Section 11350 of title 49, United States Code, and
2 the item relating to section 11350 in the section analysis of
3 chapter 113 of such title, are repealed.
4 () Section 11912 of title 49, United States Code, is
5 amended by striking out “11345, 11346,”.
6 RAIL SECURITIES SUBJECT TO THE SECURITIES LAWS OF
7 THE UNITED STATES
8 SEc. 184. (a)(1) Section 11301(a)(1) of title 49, United
9

States Code, is amended to read as follows:

10 ‘(1) ‘carrier’ means—

11 “(A) 2 motor carrier providing transportation
12 subject to the jurisdiction of the Interstate Com-
13 merce Commission under subchapter II of chapter
14 105 of this title;

15 “(B) a corporation organized to provide
16 transportation as a carrier subject to the jurisdic-
17 tion of the Commission under that subchapter;
18 and

19 “(C) a corporation authorized by the Com-
20 mission to acquire control of at least one motor
21 carrier subject to its jurisdiction under that sub-
22 chapter.”.

23 (2) Section 11301 of title 49, United States Code, is

24 amended by adding at the end thereof the following new sub-

25 sections:
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“(g) This section does not apply when the total value of
capital stock (or prinéipal amount of other securities to be
issued) and the value of capital stock and principal amount of
other securities then outstanding is not more than
$1,000,000, or to notes of a maturity of not more than 2
years that aggregate not more than $200,000. Notes that,
with other outstanding notes of a maturity of not more than 2
years, aggregate that amount may be issued without regard
to the percentage limitations applicable under subsection
(b)(2) of this section. The value of capital stock having no par
value is the fair market value on the date of issue of that
stock, and the value of capital stock that has a par value is
the fair market value on the date of issue or the par value,
whichever is greater.

“(h) This section does not apply to the United States
Government, a State, or an instrumentality or political subdi-
vision of the United States Government or a State.”.

(3)(A) The section heading of section 11301 of title 49,
United States Code, is amended by striking out “certain car-
riers’”’ and inserting in lieu thereof ‘““motor carriers”.

(B) The item relating to section 11301 in the section
analysis of chapter 113 of title 49, United States Code, is
amended by striking out “‘certain carriers’” and inserting in

lieu thereof “motor carriers’.
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(4) Section 11302 of title 49, United States Code, and

ot

the item relating to section 11302 in the section analysis of
chapter 113 of title 49, are repealed.

(5) Section 11911(a) of title 49, United States Code, is -
amended by striking out ““or of a person to which that section
is made applicable by section 11302(a) of this title”.

ParT D—OPERATIONS

CAR SERVICE

© W I N O s~ W N

SEC. 141. (a) Section 11121 of title 49, United States

[Ss
[

Code, is amended to read as follows:

[u—y
i

“811121. Criteria, compensation, and practice

[a—y
[\

“(a)(1) Rail carriers providing transportation subject to

—
w

the jurisdiction of the Interstate Commerce Commission

p—t
>

under subchapter I of chapter 105 of this title shall establish

p—t
[

and publish an agreement that sets and provides an enforce-

[a—y
=]

ment mechanism for uniform, industrywide rules covering

[—y
-3

safe and adequate car service and related practices, demur-

p—
0 o)

rage rates, and charges for a rail carrier’s use of rolling stock
g

—
©

owned by another rail carrier and other equipment used in

]
[e=]

rail transportation. Rules with respect to demurrage rates

(S
ot

provided for in such agreement shall be designed to fulfill the

[
]

national needs relating to (A) freight car use and distribution,

]
w

and (B) maintenance of an adequate supply of freight cars to

be available for the transportation of property.

[
T
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‘“(2) An agreement established under this section shall
be submitted to the Commission for approval, and the Com-
mission shall approve such agreement if it is limited to those
items described in paragraph (1) of this subsection and con-
tains the procedural provisions required by this subsection. If
such agreement is approved, the Sherman Act (15 U.S.C. 1
et seq.), the Clayton Act (15 U.S.C. 12 et seq.), the Federal
Trade Commission Act (15 U.S.C. 41 et seq.), sections 73
and 74 of the Wilson Tariff Act (15 U.S.C. 8 and 9), and the
Act of June 19, 1936, as amended (15 U.S.C. 13, 13a, 13b,
21a) shall not apply to parties and other persons §vith respect
to making or carrying out such agreement. All discussions,
agreements, and voting of the carriers with respect to the
collective establishment of such rules, practices, and rates
shall be open to the public, not secret, and recorded or tran-
seribed, and a legible copy of a transeript shall be available to
the public on payment of the reasonable cost of reproduction.

“(8) The Commission may, on its own initiative or on
petition, investigate whether the parties to an agreement ap-
proyed under this subsection have exceeded its scope and
upon a finding that they have, issue such orders as are neces-
sary to assure that actions taken pursuant to the agreement
are limited as provided in this subsection.

“(b) If the rail carriers cannot, within 18 months after

the date of enactment of the Railroad Deregulation Act of
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1979, reach an agreement under subsection (a) of this section
on any or all car service, car hire, demurrage, or related
practices, any rail carrier may submit the dispute to the
Commission for binding arbitration. The Commission shall
render its decision within 90 days after the date of submis-
sion.

“(¢c) The establishment of an industrywide agreement
shall not preclude a rail carrier from negotiating different
terms with one or more other rail carriers jointly involved in
providing rail services or with an individual purchaser of rail
services. If an agreement between such carriers or between a
carrier and purchaser cannot be reached, the relevant uni-
form industrywide rates and provisions established pursuant
to subsections (a) and (b) of this section shall apply.

“(d) Rail carriers may not agree among themselves with
respect to the terms of compensation for use of cars owned
by an entity other than a rail carrier. Each rail carrier shall
be free to enter into an agreement with any such car owning
entity covering all terms and conditions affecting such com-
pensation.”’,

(b) -Section 11122 of title 49, United States Code, is
repealed. .

(c)(1) The section heading of section 11123 of title 49,

United States Code, is amended to read as follows:
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1 “§11123. Transportation emergencies requiring immediate
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action to provide adequate rail service”.

(2) Section 11123(a) of title 49, United States Code, is

amended—

(A) by inserting ‘“(1)” immediately before
“When” and by redesignating paragraphs (1), (2), (3),
and (4) as subparagraphs (A), (B), (C), and (D), respec-
tively;

(B) by striking out “Interstate Commerce Com-
mission considers’” and inserting in lieu thereof ‘“Presi-
dent of the United States finds”’;

(C) by striking out ‘“Commission may’’ and insert-
ing in lieu thereof “Secretary of Transportation may”’;

(D) by striking out “and” at the end of subpara-
graph (C), as redesignated,;

(E) by striking out the period at the end of sub-
paragraph (D), as redesignated, and inserting in lieu
thereof *“; and” and by adding after such subparagraph
the following new subparagraph:

‘“(E) when traffic cannot be transported by the
rail carrier to which it is offered in a manner that
serves the public, require the handling, routing, and
movement of that traffic by another rail carrier to pro-

mote commerce and service to the public, on terms of
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compensation the carriers establish between them-
selves, subject to subsection 1)(2) of this section.”’; and
(F) by adding at the end thereof the following
new paragraph:

““(2) The Secretary of Transportation may also take any
action described in paragraph (1) of this subsection upon a
written certification by the Secretary of Defense that such
action is necessary to meet the needs of the national
defense.”.

(3) Section 11123(b) of title 49, United Staées Code, is
amended to read as follows:

“(b)(1) Except as provided in paragraph (2) of this sub-
section, the Secretary of Transportation may act under this
section without regard to subchapter II of chapter 5 of title
5.

“(2) When the carriers do not agree on terms of com-
pensation under subsection (a)(1)(B) of this section or on
terms for joint or common use of terminals under subsection
(2)(1)(C) of this section, the Secretary of Transportation may
establish in a later proceeding terms of compensation the
Secretary finds to be reasonable.

“(8) The Secretary of Transportation shall compensate
a rail carrier for any costs (including an adequate return on
capital used) incurred by it in complying with orders issued

pursuant to subsection (a) of this section, to the extent such
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costs are not otherwise recovered. The Secretary shall issue
regulations establishing procedures to be followed for the
payment of compensaﬁon under this paragraph. There are
authorized to be appropriated such sums as may be necessary
to provide compensation under this paragraph.”.

(4) Section 11123 of title 49, United States Code, is
further amended by adding at the end thereof the following
new subsection:

“(e)(1) Action of the Secretary of Transportation under
subsection (a)(1)(E) of this section may not remain in effect
for more than 60 days. However, the Secretary may extend
that period for an additional designated period of not more
than 180 days if cause exists. |

“(2) The Secretary may not take action that would—

“(A) cause a directed carrier to operate in viola-
tion of section 421 of title 45; or

“(B) impair substantially the ability of a directed
carrier to serve its own patrons adequately, or to meet
its outstanding common carrier obligations.

“(8) A directed carrier is not responsible, because of the
direction of the Secretary, for the debts of the other carrier.

“(4) A directed carrier shall hire the employees of the
other carrier, to the extent that they previously provided that
transportation for the other carrier, and assume the existing

employment obligations and practices of the other carrier for
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those employees, including agreements governing rate of pay,
rules and working conditions, and employee protective condi-
tions for the period during which the action of the Secretary
is effective.”.

@ Sections 11124, 11125, and 11126 of title 49,
United States Code, are repealed.

(e) Section 11128(a)(1) of title 49, United States Code,
is amended—

(1) by striking out “Interstate Commerce Com-
mission” and inserting in lieu thereof “Secretary of
Transportation”; and

(2) by striking out ‘“Commission shall” and insert-
ing in lieu thereof “Secretary shall”.

((1) The items relating to sections 11122, 11124,
11125, and 11126 in the section analysis of chapter 111 of
title 49, United States Code, are repealed.

(2) The item relating to section 11121 in such section
analysis is amended to read as follows:

“}1121. Criteria, compensation, end practice.”. -

(8) The item relating to section 11123 in such section

analysis is amended to read as follows:

“11123. Transportation emergencies requiring immediate action to provide adequate
rail service.”.

(g) Section 11901(e) of title 49, United States Code, is

amen(ied—
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(1) in paragraph (1), by striking out ‘(1) and by
striking out 11124, 11125,”; and
(2) by striking oﬁt paragraph (2).

(h) Section 402 of the Act entitled “An Act to amend
section 5 of the Department of Transportation Act, relating
to rail service assistance, and for other purposes”, approved
November 8, 1978 (Public Law 95-607; 92 Stat. 3067), is
repealed.

COMMON CARRIER OBLIGATION

Sec. 142, Section 11101(a) of title 49, United States
Code, is amended by inserting after the first sentence the
following new sentences: ‘“In this subsection, ‘reasonable re-
quest’ means, with respect to a rail carrier, a request for

service at a rate not found unlawful under section 10701a of

.this title. A rail carrier cannot be found to have violated this

section solely because (1) it provides different frequencies or
qualities of service at different prices or under different trans-
portation conditions, (2) it offers to contract to provide serv-
ices to a prospective purchaser under certain circumstances
but does not offer to provide services to another prospective
purchaser under significantly different circumstances, or (3) it
fails to provide prompt service during periods of peak demand
where such failure is due to prior commitment of equip-

ment.”.
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ParT E—ACCOUNTS AND REPOI;TS
DEFINITIONS
SEc. 151. (a) Section 10102 of title 49, United States
Code, is amended—

(1) by redesignating paragraphs (1) through (9) as
paragraphs (2) through (10), respectively, and by
redesignating paragraphs (10) through (28) as para-
graphs (12) through (30), respectively;

(2) by inserting before paragraph (2), as redesig-
nated, the following new paragraph:

“(1) ‘adequate return on capital’ means—

“(A) in all cases other than a proceeding
under section 10704(a)(2) of this title—

“(i) a return on debt capital equal to (I)
the actual percentage cost of the debt associ-
ated with the capital assets employed by a
railroad in providing a specific service or
movement, or in a case in which such cost
cannot be calculated, the mean embedded
percentage cost of debt of the railroad, multi-
plied by (II) a fraction, the numerator of
which is the debt associated with the capital
assets employed in providing such service or
movement, and the denominator of which is

the debt and equity capital associated with
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the capital assets employed in providing such
service or movement; plus

“@)(I) a return on equity capital associ-
ated with capital assets employed by the
railroad in providing a specific service or
movement that is adequate to attract and
retain new equity capital, multiplied by (II) a
fraction, the numerator of which is the equity
capital associated with the capital assets em-
ployed by such railroad in providing such
service or movement and the denominator of
which is the debt and equity capital associat-
ed with the capital assets employed in pro-
viding such service or movement;

“B) in a proceeding under section

10704(a)(2) of this title—

“(i) a return on debt capital equal to (I)
the mean embedded percentage cost of debt
of the railroad, multiplied by (IT) a fraction,
the numerator of which is the debt associated
with all capital assets of the railroad an(.l the
denominator of which is the debt and equity
capital associated with all capital assets of

the railroad; plus
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“@i)([) a return on equity capital associ-
ated with the capital assets of the railroad
that is adequate to attract and retain new
equity capital, multiplied by (I} a fraction,
the numerator of which is the equity capital
associated with all capital assets of such rail-
road and the denominator of which is the
debt and equity capital associated with all
capital assets of such railroad.
For purposes of this paragraph, to attract and retain
new equity capital, the rate of return must be at least
equal to the rate of return an investor could earn on
equity securities of other firms thdt have comparable
capital structure and that engage in activities of com-
parable risk.”’; and

(3) by inserting after paragraph (10), as redesig-
nated, the following new paragraph:

“(11) ‘incremental cost’ means that amount by
which a rail carrier’s costs (including the cost of assets)
change as a result of a change in the quantity of a spe-
cific service or movement provided. For purposes of
this paragraph, a service or movement is one provided
under specified conditions and circumstances, between
specified origins and destinations or at a specified loca-

tion or locations. For a service or movement not ex-
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pected to continue beyond the life of the existing assets
that are used to provide that service or movement and
that will not be used in other service, the cost of those
existing assets shall not be included in the computation
of incremental cost of that service or movement, except
to the extent of their salvage values.”.

(b) Section 10704(a)(2) of title 49, United States Code,
is amended by striking out “a reasonable and economic profit
or return (or both)”” and inserting in lieu thereof “an adequate
return”’.

(c) Within 4 years after the effective date of this title,
the Interstate Commerce Commission shall revise all report-
ing requirements affecting rail carriers subject to the jurisdic-
tion of the Commission under subchapter I of chapter 105 of
title 49, United States Cede, to require the minimum amount
of information necessary for the Commission to properly per-
form its duties under subtitle IV of such title. .

FINANCIAL AND COST ACCOUNTING SYSTEMS

SEc. 152. (aL) Section 11142(a) of title 49, United States
Code, is amended by striking out “cost and revenue” and
inserting in lieu thereof “financial”’.

(b) Section 11142(b) of title 49, United States Code, is
amended by redesignating paragraphs (2) and (3) as para-
graphs (4) and (5), respectively, and by striking out para-
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1 graph (1) and inserting in lieu thereof the following new

2 paragraphs:

3
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“(b)(1) In this subsection—

“(A) ‘cost center’ means each activity, segment of
line, asset, yard, shop, station, or geographic location
large enough to provide accounting data sufficiently
discrete to allow the costing system to yield data on
specific services and lines.

“(B) ‘direct costs’ means those costs that can be
attributed to a specific cost center without resort to ar-
bitrary allocation.

“(2) Not later than 1 year after the date of enactment of
the Railroad Deregulation Act of 1979, the Commission shall
prescribe, for rail carriers providing transportatioﬂ subject to
this subchapter I of chapter 105 of this title, a Uniform Cost
Accounting and Reporting System, which shall be separate
from the financial accounting system described in subsection
(a) of this section. Such system shall identify and define, for
each cost center—

“(A) operating and nonoperating revenues;

“(B) direct costs, including labor, materials, and
direct overhead; and

“(C) indirect costs.

“(3) The Commission shall require carriers to collect

95 and retain data on an individual cost center basis, and shall
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by regulation establish levels of aggregations of cost centers
that shall be used in providing data for public reports.”.
ParT F—CoMMISSION ORGANIZATION
ARBITRATION PANELS

SEc. 161. (a) Chapter 103 of ti_tle 49, United States
Code, is amended by adding at the end thereof the following
new subchapter:

“SUBCHAPTER VI—ARBITRATION PANELS
“§10391. Scope of functions

“Wherever in this title provision is made for arbitration
by the Interstate Commerce. Commission, such arbitration
shall be conducted in accordance with this subchapter. It
shall be assumed in all arbitration that the public interest lies
in completing the proceeding by reaching an expeditious
agreement within the time stated in each specific arbitrétion
authorization and in conformity with the standards set forth
in that specific arbitration authorization.
“§10392. Establishment of panels

“(a) A party authorized to submit a matter to the Com-
mission for arbitration shall do so by filing with the Commis-
sion, in a form established by the Commission, a notice of
request for arbitration. Such notice shall include names of a
Commissioner and an alternate chosen by the submitting

party to serve on the arbitration panel. The notice shall si-
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multaneously be served on all other parties to the proposed
agreement.

“(p) Within 5 days after the notice is served, the party
to the proposed agreement (other than the submitting party)
shall file with the Commission, in a form established by the
Commission, a response to the notice. Such response shall
include designation of a second Commissioner and an alter-
nate to serve on the arbitration panel. Where there are more
than two parties to the proposed agreement, all parties (other
than the submitting party) together shall, within 10 days
after the notice is served, respond and designate in accord-
ance with this subsection.

“(c) Within 5 days after the response is served, the 2
designated Commissioners shall designate a third person,
who may be a Commissioner, to serve on the panel.

“d) If a designated or alternate Commissioner is unable
to serve, all parties shall be immediately notified and the
party that had designated such Commissioner shall, within 5
days after such notification, designate another Commissionér
to serve.

“(e) The Commission may grant such extensions of time
as are necessary in any arbitration proceeding under this sub-
chapter, except that (1) no such extension may be granted
with respect to arbitration conducted pursuant to section

10905 of this title, and (2) in all cases a decision shall be
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rendered no later than 1 year after the date on which the
matter was submitted for arbitration.
“§10393. Arbitration procedures; precedent; appeal

“(a) The Commission shall establish procedures for arbi-
tration under this subchapter, including procedures requiring
that—

“(1) arbitration proceedings shall be open only to
the panel and its staff, the parties and their representa-
tives, and witnesses and their representatives; and

“(2) the decision rendered shall consist of the
agreement reached and supporting rationale, and shall
be available to the public.

“(b) An arbitration decision shall not be considered a
decision of the Commission and shall not be considered prece-
dent for future Commission or arbitration proceedings.

“(c) An arbitration decision shall be appealable to the
United States district court for the district in which any party
to the arbitration resides or does business. Implementation of
an arbitration decision may not be stayed or enjoined pending
judicial review except where the petitioner alleges and
proves that there has been corruption, fraud, or undue means
in the arbitration process. The findings and decision of the
arbitration panel shall be presumed correct and may be set

aside, in whole or in part, or remanded to the panel, only if—
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“(1) the decision does not conform to the substan-

[y

tive requirements of the section of this title under
which the arbitration was authorized;

“(2) the proceedings were not in substantial con-
formity with this subchapter and regulations promul-
gated by the Commission under this subchapter; or

“(8) the decision was procured by corruption,

fraud, or undue means or there was evident partiality

O @ 3 O O x> W

or corruption on the part of the arbitration panel or

—
)

any member thereof.

—
—

“§10394. Compensation; conflict of interest

—
b

“(a) The Commission may designate one or more em-

—
w

ployees appointed under section 3105 of title 5 to advise and

[y
N

assist the arbitration panels established under this sub-

—
(S

chapter.

—
(=2

“(b) The members of a panel and any employees desig-

.
-]

nated to assist them under subsection (a) of this section may

[u—
@®

administer oaths, subpena witnesses and the production of

—
Ne]

records, and take depositions under section 10321 of this title

(]
(o)

related to matters for which the panel was established.

[\
—

“(c) When carrying out their duties under this sub-

(3]
[\

chapter, panel members shall receive an allowance for travel

[N
L

and subsistence expenses as the Commission shall provide. In

[\
=

addition, each member of an arbitration panel who is not a

[N}
(3]

Commissioner or other employee of the United States Gov-

59-551 0 - 80 - 6
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ernment shall receive a per diem compensation in an amount
not to exceed the daily equivalent of the annual rate of basic
pay in effect for grade G:S-18 of the General Schedule.

“(d) A member of an arbitration panel may not have a
pecuniary interest in, hold an official relation to, or own secu-
rities of, a party to the arbitration.’;.

(b) The chapter analysis of chapter 103 of title 49,
United States Code, is amended by adding at the end thereof
the following:

“SUBCHAPTER VI—ARBITRATION PANELS

“10391. Scope of functions.

“10392. Establishment of panels.

“10393. Arbitration procedures; precedent; appeal.
10394. Compensation; conflict of interest.”.

PART G—FEDERAL-STATE RELATIONS
STATE AUTHORITY

SEec. 171. (a) The first sentence of section 11501(a)(1)
of title 49, United States Code, is amended by striking out
“shall” and inserting in lieu thereof “‘shall, to the extent au-
thorized under section 10701a or 10741 of this title,”.

(b) The first sentence of section 11501(b)}(2) of title 49,
United States Code, is amended by striking out “shall” and
inserting in lieu thereof “shall, to the extent authorized under
sections 10701a or 10741 of this title,”.

(¢) Section 11501 of title 49, United States Code, is
amended by adding at the end thereof the following new sub-

section:
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“(d) No State or political subdivision thereof and no in-
terstate agency or other agency of 2 or more States shall
enact or enforce any law, rule, regulation, standard, or other
provision having the force and effect of law—

“(1) that relates to rates, charges, routes, classifi-
cations, rules, practices, services (including abandon-
ments or discontinuances of service), or financial struc-
ture of a rail carrier; and

‘“(2)(A) that applies to transportation described in
section 10501(a)(2) of this title, or (B) that constitutes -
an unreasonable discrimination against or imposes an
unreasonable burden on interstate commerce.”.

ParT H—MISCELLANEOUS PROVISIONS
EFFECTIVE DATES

SEc. 181. (a) Except as otherwise provided in this sec-
tion, the provisions of this title shall take effect 6 months
after the date of enactment of this title.

(b) The amendments made by section 124(6) and section
127(c)(2) of this title shall take effect 2 years after the date of
enactment of this title.

(c) The amendments made by section 133 of this title
shall take effect on the date of enactment of this title.

ANTI-INJUNCTION PROVISION
Sec. 182. Nothing in this title shall be construed to

confer on any court the power to grant injunctive relief with
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respect to any regulatory matter dealt with in part B of this
title.
SAVINGS PROVISION

SEc. 183. (a) Any judicial or administrative case or pro-
ceeding commenced prior to the effective date of this title
under subtitle TV of title 49, United States Code (other than
subchapter III of chapter 113 thereof), or under regulations
promulgated pursuant to such subtitle, shall be conducted
and determined under such subtitle or regulations as if this
title had not been enacted, and the rights of parties in con-
nection with any such case or proceeding shall continue to be
governed by the law applicable to such case or proceeding as
if this title had not been enacted.

(b) Any judicial or administrative case or proceeding
commenced prior to June 21, 1979, under subchapter III of
chapter 113 of title 49, United States Code, or under regula-
tions promulgated pursuant-to such subchapter, shall be con-
ducted and determined under such subchapter or regulations
as if this title had not been enacted, and the rights of parties
in connection with any such case or proceeding shall continue
to be governed by the law applicable to such case or proceed-
ing as if this title had not been enacted.

AMENDMENTS RELATING TO BANKRUPTCIES
SEc. 184. (a) The second sentence of section 1170(b) of

title 11, United States Code, is amended to read as follows:
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“The Commission shall report its action on the application to
the court 120 days after the date the application is filed.”.

(b) Section 1170(c) of title 11, United States Code, is
amended by striking out “or the expiration of the time fixed
under subsection (b) of this séction, whichever occurs first,”.

TITLE II—RAIL RESTRUCTURING ASSISTANCE
SHORT TITLE

SEc. 201. This title may be cited as the ‘‘Rail Restruc-
turing Assistance Act of 1979,

FINDINGS AND PURPOSE

SEc. 202. (a) The Congress finds that—

(1) the national interest requires a rail transporta-
tion system in the private sector which is capable of
moving the Nation’s freight safely and efficiently; and

(2) the railroad industry faces significant capital
needs which it must meet through a reduction in
excess facilities and through improvements in asset and
manpower utilization.

(b) It is declared to be the purpose of the Congress in
this title to foster a safe and efficient rail transportation
system by providing transitional financial assistance which
facilitates—

(1) restructuring of railroad facilities and related
projects that emphasize higher density operations and

the elimination of uneconomic plant; and
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(2) improved asset and manpower utilization.
RESTRUCTURING ASSISTANCE
Sec. 203. Title V of the Railroad Revitalization and
Regulatory Reform Act of 1976 (45 U.S.C. 821 et seq.) is
amended by adding at the end thereof the following new sec-
tions:
“RESTRUCTURING ASSISTANCE
“SEc. 518. (a) GENERAL.—The Secretary is authorized
to provide financial assistance, through repayable credits con-
stituting‘ a debt or equity financing, to.any class I railroad (as
determined by the Commission in accordance with section
11145(a) of title 49, United States Code) other than the Con-
solidated Rail Corporation, or to any subsidiary of such a
class I railroad, to pay any share of the cost of restructuring
its facilities, including related labor protection costs, and ac-
quiring securities pursuant to a restructuring. The Secretary
shall make debt or equity financial assistance available under
this section only if the Secretary determines that—

“(1) the assistance will result in significant rail-
road restructuring and such restructuring would not be
likely to be achieved unless such assistance is provided;
and

“(2)(A) the railroad has agreed to restructuring
under a plan submitted in accordance with subsection

(h) of this section; or
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“(B) the assistance will be used to fund a project
approved by the Secretary under section 5 (a)-(d) of

the Department of Transportation Act (49 U.S.C.

1654 (a)-(d)), and the railroad shows that such project

will result in significant restructuring.

“(b) FiNaNciaAL ASéISTANCE.—The Secretary shall
provide financial assistance under this section by purchasing
a fixed debt obligation issued by a railroad, or where the
Secretary determines that an equity financing is essential to
a restructuring, the Secretary may provide financial assist-
ance under this section by purchasing Senior Preferred
Stock. The Secretary may purchase a fixed debt obligation
issued as a trustee certificate by the trustee of a railroad in
reorganization under chapter 11 of title 11 of the United
States Code or under section 77 of the Bankruptcy Act. The
Secretary shall purchase a trustee certificate only if the Sec-
retary finds that the restructuring is necessary for the estab-
lishment of a self-sustaining railroad.

“(c) CHARACTERISTICS OF FixEp DEBT OBLIGA-
TIONS.—A fixed debt obligation which the Secretary pur-
chases under this section shall provide that on the 5th anni-
versary of the date of original issuance, interest (at three-
fourths of the rate established by the Secretary of the Treas-
ury as of the most practicable date immediately preceding

execution of a financing agreement, taking into account the
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current average yield on outstanding marketable securities of
the United States having comparable maturities) shall begin
to accrue. Beginning on the 6th anniversary of the date of
original issuance, accrued interest and principal shall be pay-
able annually in equal aggregate installments such that on a
date not later than the 20th anniversary of the date of origi-
nal issuance, the principal and all accrued interest shall have
been repaid. Consistent with subsection (f) of this section, the
Secretary may require a railroad or a subsidiary receiving
assistance under this section to convey to the Secretary a
security position which accords the Secretary a lien and pri-
ority of payment which are subordinate to those of the rail-
road’s or subsidiary’s present and prospective secured credi-
tors (and any claims having a priority of payment senior to
secured creditors) but are first in time and right to those of
all present and prospective unsecured creditors.

“(d) ExcHANGES.—Where the Secretary makes a de-
termination under subsection (b) of this section, the Secretary
may, in purchasing trustee certificates or at any time thereaf-
ter, agree with the trustee of a railroad in reorganization
under chapter 11 of title 11 of the United States Code or
under section 77 of the Bankruptey Act to exchange trustee
certificates for Senior Preferred Stock issued in connection
with a plan of reorganization approved by the reorganization

court.
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“(e) CHARACTERISTICS OF SENIOR PREFERRED
STocK.—Senior Preferred Stock purchased by the Secretary
under this section shall be an equity security issued by a
railroad or its subsidiary. Each share of Senior Preferred
Stock shall—

“(1) in accordance with laws of the issuer’s State
of incorporation governing dividends on and redemption

of preferred stock—

“(A) be subject to redemption at par com-
mencing no later than the 6th anniversary of the
date of original issuance and ending not later than
the 20th anniversary of the date of original issu-
ance in amounts which will aggregate the initial
par value of the share and return the aggregate of
dividends cumulated and due;

“(B) have dividends payable annually (at
one-half the rate established by the Secretary of
the Treasury as of the most practicable date im-
mediately preceding execution of a financing
agreement, taking into account the current aver-
age yield on outstanding marketable securities of
the United States having comparable maturities)
beginning on the 6th anniversary of the date of

original issuance and computed on the average
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outstanding par amount of the share for the 12
months preceding each payment; and

“(C) have dividend and redemption declara-
tions and payments which are cumulative and not
subject to the discretion of the issuer’s board of
directors or shareholders;

“(2) be optionally redeemable by the issuer, and
upon any optional redemption, shall return the out-
standing par value plus the aggregate of dividends cu-
mulated and due (pro rata for any part of a year after
the 5th anniversary of the date of original issuance) as
of the date of an optional redemption;

“(3) be nonvoting and have an initial par value of
$10,000;

“(4) be senior in right with respect to dividend
and redemption payments and in case of any iiquida-
tion or dissolution of the issuer only to all of the issu-
ing corporation’s equity securities whenever issued;
and

“(5) be issued by the corporation (A) that owns
all of the facilities to be rehabilitated or improved, or
(B) that will, at the completion of an acquisition, own
all of the facilities acquired in whole or in part with

assistance provided under this section and that has a
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capitalization at the time of issuance which consists

solely of equity.

“(f) TErRMs aND ConpITIONS.—Before providing any
financial assistance under this section, the Secretary shall re-
quire the railroad or the subsidiary receiving assistance to
agree to such terms and conditions as are sufficient, in the
Secretary’s judgment, to assure that—

“(1) significant restructuring will occur;

“(2) all financial assistance provided under this
section will be used as prescribed by the Secretary;
and

“(8) that there is a reasonable likelihood that such
financial assistance will be repaid. l
‘“(g) DEFAULT.—Whenever a railroad or a subsidiary

receiving assistance under this section defaults on any provi-
sion of a financing agreement or a security purchased pursu-
ant to this section, the Secretary may (but is not required to)
appoint from time to time two members to the board of direc-
tors of the railroad or the subsidiary (or both), at the Secre-
tary’s option, who shall serve until the financial assistance
has been repaid in full or for a lesser period as determined by
the Secretary. The Secretary may also exercise all remedies
in law or equity and may request the Attorney General of the

United States to commence a civil action for damages, specif-
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ic performance, or any other available remedy in any appro-
priate court. .
“(h) RESTRUCTURING PLANS.—Each railroad or sub-
sidiary which applies for assistance under subsection (a)(2)(A)
of this section shall submit a restructuring plan that—
“(1) has been approved by the railroad’s board of
directors;
“(2) demonstrates the railroad’s or the subsid-
iary’s ability to repay the financial assisfance; and
“(3) identifies specific coordinations, consolida-
tions, or other restructuring actions which the railroad
or the subsidiary proposes to undertake.
The Secretary shall establish regulations governing the
scope, content, and format of the restructuring plan.
“EMPLOYMENT EFFECTIVENESS IMPROVEMENT
ASSISTANCE
“SEc. 519. (a) GENERAL.—The Secretary is authorized
under such terms and conditions as the Secretary shall pre-

scribe to provide financial assistance to any class I railroad

other than the Consolidated Rail Corporation to cover up to

100 per centum of the railroad’s payments to any eligible
employee or former employee to whom the railroad is obli-
gated to make payments under a labor-management agree-
ment which results in a significant change in railroad operat-

ing practices or work rules and which the Secretary deter-
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mines will significantly improve manpower effectiveness. In
making such determination, the Secretary shall consider the
relationship of the railroad’s labor costs to its revenues and
any evidence of efficiency gains that the railroad and labor
organizations may demonstrate.

“(b) FiNvanciaL AssISTANCE.—The Secretary shall
make financial assistance available under this section by pur-
chasing a fixed debt obligation, including a trustee certificate,
which shall be unsecured but otherwise have the terms and
conditions of fixed debt obligations under section 518(c) of
this title.

“(c) TErMs AND CONDITIONS.—Before providing any
financial assistance under this section, the Secretary shall re-
quire the railroad receiving assistance to agree to such terms
and conditions as are.sufficien.t in the Secretary’s judgment to
assure that the railroad has, through a long-term change in
operating practices or work rules, improved its manpower
effectiveness.

“(d) DEFAULT.—Whenever a railroad receiving assist-
ance under this section defaults on any provision of a financ- .
ing agreement or security purchased pursuant to this section,
the Secretary may exercise all remedies in law or equity and
may request the Attorney General of the United States to
commence a civil action for damages, specific performance,

or any other available remedy in any appropriate court.
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“AUTHORIZATION
“Sec. 520. There is auth(;rized to be appropriated to
the Secretary for purposes of providing financial assistance
under sections 518 and 519 for fiscal years 1980 through
1984, without fiscal year limitation, such sums as are neces-
sary, not to exceed $1,475,000,000, of which no more than
$275,000,000 in the aggregate shall be used for the payment
of related labor protection costs under section 518 and for
providing assistance under section 519. Sums appropriated
under this section are authorized to remain available until
expended.”.
TECHNICAL AMENDMENTS
SEC. 204. (a) Section 501 of the Railroad Revitalization
and Regulatory Reform Act of 1976 (45 U.S.C. 821) is
amended—

(1) by redesignating paragraphs (2) through (7) as
paragraphs (4) through (9), respectively, and by insert-
ing after paragraph (1) the following new paragraphs:

“(2) ‘consolidation’ means the combination of sep-
arate rail facilities inio fewer facilities and the aban-
donment of excess facilities, except that such term does
not include the combination by a single railroad of mul-
tiple tracks into fewer tracks where the tracks do not
constitute separate physical and operating lines of rail-

road;



© O a2 v B W N

MMMMMMHP—‘HHHHHHP—!P—‘
Qnrhwwv—lo:ooo-qmuukwwr—to

89
85
“(3) ‘coordination’ means the combination of rail
freight traffic flows through the use of joint facilities
arrangements or internally that results in a reduction
of service on at least one facility and includes arrange-
ments for joint use of tracks or other facilities and the
acquisition or sale of assets;”’;
(2) by amending subparagraph (5)(E), as redesig-
nated, to read as follows;

“(E) shop or repair facilities or any other
property used or to be used directly in rail freight
transportation services or for originating, termi-
nating, improving, and expediting the inovement
of freight by rail;”

(3) in paragraph (8), as redesignated, by inserting

” "

“trustee certificate,” after “note,” and by inserting “,
or to facilitate a restructuring” after “‘improvement’;
and

(4) by striking out “and” at the end of paragraph
(8), as redesignated, by striking out the period at.the
end of paragraph (9), as redesignated, and inserting in
lieu a semicolon, and by adding at the end thereof the
following new paragraphs:

“(10) ‘restructuring’ means any activity (including

consolidations, coordinations, mergers, and abandon-

ments) which (A) involves rehabilitation or improve-
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1 ment of any facility or its transfer, (B) improves the
2 long-term profitability of any railroad or railroads, and
3 (C) results in the enhancement of the national rail
4 freight system through the achievement of higher aver-
5 age traffic densities and improved asset utilization; and
6 “(11) ‘subsidiary’ means any corporation in an un-
7 broken chain of corporations beginning with a class I
8 railroad, if each corporation other than the last corpo-
9 ration in the chain owns voting securities possessing
10 more than 50 percent of the total combined voting
11 power in one of the other corporations in the chain.”.
12 (b) Section 510 of such Act (45 U.S.C. 830) is amend-
13 ed—
14 (1) by inserting , obligations, or Senior Preferred
15 Stock’’ after ‘‘shares’’; and
16 (2) by inserting ‘“‘to the Federal Government’’
17 after “railroads”.
18 (¢) Section 511(1) of such Act (45 U.S.C. 831()) is

19 amended—

20 (1) by amending paragraph (1)(A) to read as fol-
21 lows:

22 “(A) will not make any discretionary dividend
23 payments except as provided for in the Secretary’s
24 agreement to guarantee its obligation; and”; and

25 (2) by striking out paragraph (2) and redesignat-

26 ing paragraph (3) as paragraph (2).
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Mr. Frorio. I look forward to the witnesses’ testimony today, and
at this point would welcome the Chairman, Mr. O'Neal. I think it
would be appropriate that we hear from them.

Mr. O’NEAL. Thank you.

Senator McGoverN. Mr. O'Neal, [ want to join in welcoming you
to the committee this morning.

STATEMENTS OF HON. A. DANIEL O'NEAL, CHAIRMAN, INTER-
STATE COMMERCE COMMISSION, ACCOMPANIED BY HAN.-
FORD O’HARA, LEGISLATIVE COUNSEL; JAMES V. SPRING-
ROSE, VICE PRESIDENT FOR TRANSPORTATION, CARGILL
CO.; JOHN NORTON, DIRECTOR OF TRANSPORTATION AND
DISTRIBUTION, DU PONT CO.; E. MORGAN MASSEY, PRESI-
DENT, A. T. MASSEY COAL CO., ALSO ON BEHALF OF THE
BOARD OF DIRECTORS, NATIONAL COAL ASSOCIATION;
LAURENCE J. STERN, MANAGER OF TRANSPORTATION, SUN-
KIST GROWERS; AND MICHAEL LEVIN, VICE PRESIDENT FOR
TRANSPORTATION, WESTERN GROWERS ASSOCIATION

Mr. O'NEeaL. Thank you.

I have a much longer, prepared statement I would like to submit
for the record [see p. 94], and a summary statement that I will try
to run through in just a few moments.

With me on my left is Hanford O’Hara, who is our legislative
counsel.

We, of course, are participating in the effort that you have
expressed toward finding the proper mix of regulation in the mar-
ketplace for producing a sound railroad transportation system. The
ICC today is working under the latest directive from the Congress
which took the form of the 4-R Act in 1976, and we have taken a
number of actions pursuant to that act. We are currently reassess-
ing some of the initial steps that were taken. For example, we are
looking at such issues as to how to make market dominance more
workable than it seems to be. We are looking at the issue of
through routes and joint rates. We are looking at general increases

.and what adjustments ought to be made in that area, if any, and

we are also very much involved in the contract rate area.

Insofar as legislative changes are concerned, we feel that much
of what needs to be done can be done administratively. However,
we do have some legislative ideas which we are proposing at this
time. We don’t claim these to be as comprehensive, perhaps, as
they should be, but they represent where we come out at this point
of our review of rail regulation.

I will run through some of the policy initiatives and then spend a
little time on some of the legislative proposals.

In the market dominance area, we have been aware, of course, of
the complaints by the railroads that the process has been too
cumbersome, and that there have been restrictions on their ability
to use the flexibility available in the 4-R Act because of the Com-
mission’s rules on market dominance. So we had a study done last
year, the results of which were made available this spring, and
using that study, we are now proposing some changes to the
market dominance test.

Essentially what we are looking at is presuming that there is
competition where revenue is 140 percent or less of variable costs.

59-551 0 - 80 - 7
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Essentially that would mean if rate adjustment falls into that area,
the Commission is very likely not going to suspend or investigate
the rate unless there is an awfully good showing by a shipper
protestant that there is market dominance by the carrier.

Above that level, between 140 and 180 percent, the protestant
would still have the burden of showing a lack of effective competi-
tion. Over 180 percent of variable costs, the burden would shift to
the carrier to establish the presence of effective competition.

We are also considering the possibility of a 7-percent zone of
reasonableness where there would be a guarantee of no suspension.

The purpose of this is to give a signal to both sides, shippers and
carriers, that if a rate falls within a certain level, what action they
can expect from the Commission and what they can anticipate in
terms of that rate going into effect.

We have been concerned for some time about the heavy reliance
of railroads on general rate increases to raise their revenues.
Indeed, in the last several years, 98 percent of the railroads’ rev-
enues have come from this approach. We think it is self-defeating
for the railroads, that it has tended to move the railroads away
from where they should be, and where they should be is in pricing
selectively and using pricing as part of their marketing strategy so
they can be more competitive.

On through routes and joint rates, this is an issue which the
Commission had hoped we would have a little longer period to
evaluate ideas about how this question can be addressed. There is
little question, I think, that the fact that railroads are required to
maintain joint rates imposes a limitation on their capacity to price
flexibly in that before they can make a change in a rate they have
to obtain a concurrence where a joint rate is involved. They have
to obtain a concurrence from the other railroad that is involved.
And since 70 percent of rail traffic is interlined, that does impose a
restraint on the railroads in their price flexibility.

Recently ConRail in particular has come in and made some
proposals which have caused the Commission to confront this issue
directly and, while we hoped to have a little time to look at it
theoretically, we must now look at an actual situation, in fact,
several. ConRail has in effect proposed surcharges on certain traf-
fic that that railroad claims is moving at noncompensatory levels,
below variable costs, and thus far the Commission has allowed
those rates to go into effect.

We are currently reviewing the proposals. We are cognizant of
the issue here—that we are looking at a balance between rate-
making freedom versus the need to maintain an integrated rail
system. And frankly at this point I don’t have the answer to where
that balance is. But this is a very important issue which we are
looking at right now.

Another issue of concern is demand-sensitive rates and why the
railroads haven’t used them. Apparently there is a problem in the
notice requirements. We are looking at changing that.

With regard to contract rates, again, we are aware of the con-
cerns of the railroads and shippers about the use of contract rates.
We are currently trying to develop some guidelines. There are
some problems in using contract rates. Many small shippers are
quite concerned that with contract rates being made available, that
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they may be squeezed out of using rail service. Contract rates can
be anticompetitive, and again, the question is how do we strike a
balance? How do we strike a balance between what we think is a
good idea, contract rates, where they apply, and the obligation of
railroads to meet their common carrier obligation. There is a ques-
tion as to whether, if you have contracts, we should make them
available on the same terms to other shippers, and how that would
work. So there is some work that needs to be done in that area.

There are some other things that the Commission currently has
underway. We have a uniform system of accounts in effect for the
railroads. Adjustments are being made to make it work better. We
are also starting up a cost center accounting and reporting system.
We are making some adjustments in the line abandonment process
to make it work better, we hope. One of our concerns is that
recently the courts have forbidden the Commission from reopening
a line abandonment case after 6 months, even if the railroads had
refused to negotiate in good faith. Our concern is that the leverage
is lost and that perhaps a subsidy negotiation, a negotiation be-
tween local communities or shippers and the railroad, might not
take place if there isn’t some leverage to force the parties to deal
in good faith. We are afraid that the courts have eliminated that
incentive.

We are considering now proposing exempting from the statute—
and this would, of course, have to come in the form of legislation—
the requirement that railroads apply to the ICC before they can
construct new lines. We want to make sure that that is really a
necessary regulatory concern at this stage of railroad development.

The Commission has also been very active in using the general
exemption authority. I guess we will have more testimony from the
shippers on that later. The Commission did exempt fresh fruits and
vegetables in June. We are considering other agricultural products,
ground crops in particular. We are also looking at exempting TOFC
and COFC traffic. There are some other areas, but these are the
primary ones we are focusing on at the present time.

Turning now to the legislative area, again, I want to say that we
are not here proposing a comprehensive package, and I don’t want
to pretend that it is anything like that. We do have some specific
ideas that we think should have some congressional attention.

In the abandonment area, just a fairly mincr thing but it does
involve eliminating some what we think is unnecessary delay. In
the long haul and short haul provisions of the statute, we feel this
area probably ought to be repealed in its entirety. We see no
necessity for it today with the competition being provided to the
railroads for short haul transportation.

We are also proposing an exemption from securities issuance for
small railroad carriers. We don’t think those requirements need to
be imposed on small railroads. We are also suggesting that there be
an expansion of the rail exemption authority. The operative lan-
guage in the statute right now gives the Commission the power to
exempt railroad traffic from regulation where it is of limited scope.
We feel that innovation in the rail area should not be limited to
limited scope. It is important to recognize here that the public is
protected if the Commission does take action to exempt commod-
ities from regulation. There are the various safeguards in the
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Administrative Procedures Act, in the Interstate Commerce Act,
and of course, there is judicial review of whatever action is taken.
In addition, there is always the possibility and the power for the
Commission to make a change in the exemption if we feel that a
mistake has been made or if someone comes in and complains and
makes a good case that the adjustment was not proper.

That ends the summary of the statement. I would be pleased to
try to answer any questions that you might have.

[Testimony resumes on p. 136.]

[Chairman O’Neal’s prepared statement and attachment follow:]

STATEMENT OF
A. DANIEL O'NEAL, CHAIRMAN
INTERSTATE COMMERCE COMMISSION
BEFORE A JOINT SESSION OF THE SUBCOMMITTEE ON ECONOMIC
GROWTH AND STABILIZATION OF THE JOINT ECONOMIC COMMITTEE
AND THE SUBCOMMITTEE ON TRANSPORTATION AND COMMERCE OF
THE HOUSE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE
ON RAILROAD REGULATION
September 27, 1979
Mr. Chairman, Members of the Subcommittees:
I. OVERVIEW

I appreciate the opportunity to appear before you today
to present the views of the Interstate Commerce Commission
on issues relating to rail regulation.

After nearly a hundred years of railroad reqgulation, we
are once again at one of those critical points in the continu-
ing debate; namely, what is the proper mix of regulation and
the marketplace to achieve the best results for the Nation's
railroad system? For many years--from the beginning of
regulation in 1887 to the passage of the Railroad Revitaliza-
tion and Regulatory Reform Act of 1976 (the 4R Act)--the
answer generally was more regulation. Through a series of
laws enacted over those years, Congress gave to the Commission
greater and greater regulatory responsibility over the rail-
roads' fortunes, including such facets of operations as rates,
service, entry and exit, and mergers and consolidations.

The 4R Act represented a significant shift in approach,

since Congress concluded that the improvement of the railroads'
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fortunes appeared to depend on less regulation rather than
more. The broad aim of that legislation, as expressed by
Congress in its declaration of policy, was to restore,
maintain, and revitalize an efficient rallway system under
private enterprise. Although this Act is still relatively
new, the continuing debate over its effectiveness is one of
the reasons why we are again discussing these issues today.

This debate has focused largely on whether there is a
need to continue maximum rate regulation. It is the view of
some that this regulation is not necessary, because competi-
tive forces will operate to keep all rail rates at a reason-
able level., The Commission does not endorse this view,
although we do believe that competitive forces do play a
greater role in determining rail rate levels than they have
in the past. To this end we are adopting numerous initiatives
which will lessen our regulation in certain areés, and have
already removed it entirely in one area. Some of these
initiatives will be discussed shortly.

Other important issues which are part of the debate
include through routes and joint ratés, general increases,
and contract rates. Considerable thought and ingenuity have
been given to those matters by people representing a broad
spectrum of interests. The Commission is continuing to

reassess its position on all of those areas, and in some
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has issued policy statements. We recognize, as others do,
that regulatory changes are needed.

Of course, the inquiry into the Nation's railroads'
problems must be comp;ehensive, taking into account the way
in which various regulatory reform initiatives affect each
other, and further, taking into account the relationship
between regulatory reform efforts and other initiatives, such
as financial assistance. It should also reflect the fact
that the railroad "problem" varies widely among the situa-
tion in the Northeast, the situation in the Midwest, and the
circumstances surrounding the lines in the other sections of
the country.

In addition, any initiatives in the railroad area must
take into account not only the interests of the railroads
but also the interesté of rail users, and should come only
after all affected have had an opportunity to express their
views on the subject. That includes not only the shipping
public, but also the public at large. It is not simply a
question of what is fair, although fairness in the market-
place is important. More fundamentally, it is a question of
the economic viability and progress of large sectors of the
economy. Railroad rates and practices substantially affect
numerous producing and manufacturing concerns, large and
small, who depend heavily on railroad transportation, at

reasonable rates and service levels, to calculate their own
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economic prospects. Among these are producers and users of
such basic commodities as food and fuel, whose collective
economic fortunes substantially affect the economy of the
eAtire Nation. Any program which purports to aid the rail-
roads at the expense of these other important elements of
the economy could cause severe problems overall. Moreover,
such a program probably would be ineffective since the
railroads' long-term fortunes depend upon the economic
viability of rail users.

How the Congress addresses these issues will be influ-
enced by what it wants from the Nation's railroad system and
how it views that system. In summary, should the railroads
be viewed solely as private enterprise? Or is the rail
system also an instrument of national policy, to be used to
sécure social as well as economic ends? And if so, who
should pay for the achievement of these purposes?

With these general thoughts in mind, I will now turn to
a more detailed examination of our own recent railroad
policy initiatives. In some instances we have combined recom-
mendations for legislation with our discussion of our own
policy initiatives. Where we have done so, it represents
our best judgment that statutory changes are necessary to
fulfill regulatory goals. Where we have not done so, it

means either that we believe sound policies can be carried
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out under existing law, or that policies are still actively
being worked out and the need for legislation, if any, cannot
yet be determined with certainty.

II. RAILROAD POLICY INITIATIVES BY THE COMMISSION

A. MARKET DOMINANCE

In the 4R Act the Congress told the Commission to
continue regulating where competition was inadequate to
prevent monopoly pricing, to give the railroad freedom to
price their services in competitive markets, and to devise a
test to distinguishbbetween the two situations.

We devised that test, by defining the concept of
"market dominance." That action has produced a lively con-
troversy. We feel that we drew that line in a reasonable
way, but we believe the question of where the line should be
drawn is a fair one and will benefit from increased discussion.
We are well along in the process of reviewing our definition
of market dominance in light of our experience under the 4R
Act. We recognize that the presumptions we established for
determining market dominance have created some problems,
especially since they are viewed as overly complex by some
parties. l

We will soon propose a more simplified threshold test
for determining our jurisdiction. On September 6 we announced
that we are going to reopen Ex Parte No. 320, the rulemaking

proceeding in which we established the current market °
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dominance standards. As indicated in a recent press release
(copy attached), a notice of proposed rulemaking in this
matter is currently being drafted and will be released very
soon.
The notice of proposed rulemaking will discuss the
following elements which the Commission will propose to

include in its revised standards and procedures for market

dominance:

° A cost range for rates of 100% to 140% of variable
cost within which the Commission will not suspend
or investigate.

° A cost range for rates greater than 140% of
variable cost and not exceeding 180% of variable
cost within which any protesting party must estab-
1lish the absence of effective competition.

° A requirement that the railroad proposing a rate

in excess of 180% of variable cost establish the
presence of effective competition.

variable costs would be determined on a Rail Form A basis

1/
and the Commission's 1977 "Burden Study"— would be available
to interested parties to assist them in determining which

cost range applied to particular movements.

1

- Using the One Percent Waybill as the primary data base,
a revenue contribution study for 1977 has been developed
tnrough a contract for the Commission by A. T. Xearney, Inc.
This study is referred to as the "Burden Study”. While the
waybill contains revenue data for each movement, variable and
fully-allocated costs had to be estimated. Rail Form A costs
were utilized to calculate variable and fully-allocated costs
by type of cars, net loads, and varying lengths of haul for
each ICC cost territory. These costs were estimated using
both regional averages and individual carrier data. Details
on the costing methodology will be included in the market
dominance notice of proposed rulemaking.
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It is contemplated that costs developed by the Burden
Study would be accepted as prima facie evidence (subject to
rebuttal by more accurate cost data) to make these procedures
administratively feasible for small shippers.

The proposed standards will also provide specific
guidelines to assist interested parties in determining the
presence or absence of effective competition. These will
identify such transportation characteristics as: long-
haul bulk movements lacking water competition, oversized or
overweight movements, hazardous materials that cannot be
shipped by other modes, and other factors indicating that
the shipper lacks practical alternatives to rail transpor-
tation. The three existing rebuttable presumptions contained
in the present regulations would be cancelled. Nothing in
this proposal would affect the Commission's ability to
investigate discrimination, poor service or inefficient
management.

In addition, the Commission has announced it will
propose to establish a zone of reasonableness (20R) for all
rates to permit a 7 percent per calendar year adjustment, up
or down, from the base rate. Rates adopted within the zone
would not be suspended or investigated, but a formal complaint
could be filed later.

At the Commission's conference held July 17, 1979,

there was considerable discussion as to the appli;ability of
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the market dominance test to rates within the zone of reason-
ableness. At present there is a fairly clear consensus among
the members that the market dominance test should not apply to
rates within the zone of reasonableness as long as the rate
falls below 180 percent of variable cost--above which market
dominance would be presumed.

The proposed rulemaking does not make a preliminary judgment
as to whether rates within the zone of reasonableness, but
exceeding the upper limit for a presumption of market dominance
(e.g.,. 180 percent of variable cost), should also be exempted.

The ZOR concept is being considered because it was felt
that limited rate flexibility is necessary to meet individual
market situationsfg/ One of the options the Cormission is con-
sidering is a zone of reasonableness which would not preclude
the railroads from filing for general rate increases in order
to recoup their inflation created costs.

It is recognized that heavier reliance on rate to
variable cost ratios may increase the number of cost-based
protests. On the other hand, acceptance of the costs
developed in the Kearney report as prima facie evidence, and
the use of the 7 percent zone, should mitigate this problem
to some extent. In addition, as mentioned, the NPR will

contain specific evidentiary guidelines to be addressed by

2
- Vice Chairman Stafford is generally opposed to carrier
rate flexibility because, much more often than not, it means
higher rates for shippers who have no forum to which they

can appeal.
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the parties in establishing the presence or absence of
market dominance.

We believe the above program represents a logical and
internally consistent approach. It is being proposed
because it appears to offer the following advantages:

1. Meets the economic and equity considerations
contained in the 4R Act.

2. Provides both shippers and carriers with a sense
of certainty regarding Commission decisions on
market dominance.

3. Is consistent with other aspects of regulatory
reform.

4. Provides carriers with limited rate flexibility
without an unduly complex administrative process.

B. GENERAIL RATE INCREASES

In an era of inflation and rapid changes in economic
conditibns, general rate increases have been justified by
the railroads for the most part as across the board revenue
increases to offset rapid escalations in wages, fuel expenses,
and other outlays. However, an almost exclusive use of
general increases as a means of additional revenue generation
has resulted in severe compromises in the ability of individual
railroads to respond in a timely fashion to changes in
individual railroad costs and demands for service.

The special ratemaking provisions of the 4R Act are
designed to achieve a better balance between needed short-
term funds for both financially sound and marginal railroads
and needed ﬁodifications of the tariff structure consistent

with the efficient long-term provision of rail service in

-9 -
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the public interest. They offer a wider opportunity for
competitive pricing through individual, independent initiatives.
We believe, therefore, that the intent and policies of the

4R Act ratemaking provisions necessitate de-emphasizing the
role of thengeneral increase in railroad ratemaking.

The Commission generally does not favor general rate
increases due to their adverse impact on the railroad rate
structure and their insensitivity to market condition and
demand considerations.i/ on the other hand, the Commission
recognizes the railroad industry's need to offset inflation
created cost increases. e would like to reduce or eliminate
the general rate increase and induce the railroad industry
to make greater use of the 4R Act ratemaking provisions.

The newly proposed market dominance standards are intended

to re-enforce selective ratemaking initiatives. As the
carriers gain experience with selective rate actions, we

will consider de-emphasizing the use of general rate increases
by limiting their applicability or reducing the proportion

of costs which can be recovered through the use of general
increases.

3
- Vice Chairman Stafford does not support elimination of
general increases. He believes they are the only practical
means of recouping inflationary costs without imposing an
unfair burden on captive shippers.

Commissioners Trantum ‘and Alexis believe that general
rate increases should be quickly eliminated.

While Commissioner Clapp believes it is desirable to
reduce the level of reliance which railroads currently place
on the general rate increase approach by encouraging other
means of obtaining income such as selective increases, he
thinks that at the present time its elimination would be unwise.

- 10 -
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We should mention that some interest has been expressed
in tpe use of inflation cost indices as a possible alternative
to general rate increases. The use of such indices--to
recover at least a portion of actual or prospective %nflation
created cost increases--has both positive and negative aspects.

The use of such an instrument would eliminate most of
the documentation which must accompany general rate increase
requests. It could also eliminate some of the time lag
present in the current system. Some parties have argued
that if the Commission were to forecast annual inflationary
cost increases, announce them in October or November and
allow increases up to that level any time after January 1 of
the following year, the railroads would benefit from an
immediate increase in cash flow through the elimination of
lags.

However, it appears that such increases could leave the
carriers in an unchanged financial condition in the absence
of any significant productivity and efficiency gains. Also,
such an approach would not encourage selective rate activity
and the corresponding rationalization of the rate structure.
For these reasons, we have thus far not supported the use of
an inflation cost index, preferring to proceed with revised
market.dominance regulations (as well as other ratemaking
requlatory fevisions) which are designed to encourage selective
rate activity in competitive markets. However, we are not
ruling out such indices, and we intend to reevaluate in the
future the possibility of using them to offset inflation

- 11 -
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created cost increases in captive markets. For example, one
approach would be to allow indexed increases in rates up to
a point somewhat below anticipated or experienced cost
increases. This would force the railroads to improve their
efficiency and productivity, and thereby improve their
financial condition. Such an approach would also not be
inflationary.

While we have not studied the relative merits of various
types of indices, the "charge-out price and wage index"
published by the AAR appears to be one good candidate.

C. THROUGH ROUTES AND JOINT RATES

The Commission is currently analyzing the jeint-rate
and through-route issue. As we have noted repeatedly, we
believe that rate flexibility and rate innovation are the
keys to the solution of the rail problem. In this regard it
is important to note that 70 percent of rail traffic is
interlined between at least two carriers, chiefly under joint
rates. In order to make a rate change in such a situation,
the carriers traditionally needed to obtain the approval of
the interlining carriers (or, if the proposed cancellation
is protested, the Commission's approval) to cancel the joint
rates. These factors can have the effect of deterring
carriers from making rate changes which they feel to be
necessary to cover their own segment of a through movement.
We believe that the inhibition of joint rates on the
use of ratemaking flexibility is an important issue which
warrants attention now. The Commission, several months agé,

- 12 -
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prevented interlining carriers from cancelling a tariff in

3/

the Michigan Northern~ case. But more recently, in the Ann

éggggé/ case, the Commission allowed Conrail to cancel a
joint rate with éhe Ann Arbor Railroad, subject to our‘
investigation, which is now in progress. In addition, we
have authorized a number of surcharges which have allowed
carriers to increase their revenue on their portion of
interline movements.

There are, of course, serious guestions which must be
explored in considering this issue. The ability of one
carrier to raise rates on interline traffic may divert the
traffic, thus affecting the revenue of the interlining

carrier. In the Michigan Northern case, just the opposite

was true; the carrier refused to join a general rate increase;
and other carriers tried to coerce it by cancelling their joint
rates. It is also possible that originating carriers

could take actions which might undermine the financial
structure of connecting lines with whom they compete for

other traffic. For example, assume an originating carrier

has two optional routings for a shipment to a given desti-

nation, one of which is more direct and uses a connecting

3

- IsS 9179, Cancellation of Intermediate Routing, Michigan
Northern Railway, served August 29, 1978; Commissioner Gresham
vigorously opposed the majority's decision in this case.

i/

No. 37093, Joint Rates via the Ann Arbor Railroad System,
December 1978. A decision on this proceeding will be made on

October 15.
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carrier, while the other is more circuitous but is solely on
the carrier's own lines and thus produces higher revenue for
that carrier. Currently, the originating carrier would be
required to establish through routes.and joint rates via the
more direct route. If through routes were not required, the
carrier could effectively close off the direct route as a
serious rail alternative. That would harm the carrier’'s
natural connecting carriers, and an ineffiﬁient and wasteful
circuitous route might be promoted. .
The Commission can police such abuses under its existing
authority to suspend the local rates which would be estab-
lished in lieu of the 'joint rate, if the interlining carrier
protests that the new local rates would be discriminatory,
predatory or unreasonably high. Perhaps one way to-solve
the need of the carriers for the freedom to price their
services over their own lines in interline movements would
be to establish a zone of reasonableness whereby interlining
carriers would be given freedom to establish local rates--
or surcharges on joint rates--within a certain percentage of
the existing joint rate. This zone could be enlarged over a
period of time, except as to the issue of discrimination,
where the Commission would retain jurisdiction. The increased
use of exemptions for particular commodity groups is another
device that might be used to modify gradually the existing

through route and joint rate structure.

- 14 -
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Whether or not either of these approaches is adopted, the
point to be noted is that the joint rate question presents a
clear issue of the need to give carriers ratemaking freedom
versus the need.to maintain an integrated transportation
network. Some modification of the existing restrictions in
this area seems warranted, and the Commission will carefully
evaluate and take prompt action on the petition of any
carrier to establish ihnovative practices involving interline
movements. We have instructed our Office of Policy and
Analysis to look into the joint rate situation and recémmend
to the Commission possible initiatives we could take. However,
the recent filing of surcharge requests, which I will discuss
next, has somewhat forced the issue.

Surcharges have been sought 'by particular rail carriers
on particular types of traffic. This represents a device
designed to redress revenue shortfalls. We are requesting
that basic cost and revenue information be submitted at the
time a surcharge tariff is filed. This will enable the
Commission's staff to monitor closely the effect of any
approved surcharges.

The Commission's recent actions to allow publication of
surcharges on single and joint line rates is based on two
special considerations. Most of these surcharges were
permitted in situations where the rail carrier submitted

evidence indicating that the revenue it was earning was

- 15 -
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insufficient to cover its costs although the overall joint
rate was compensatory. The 4R Act requires the Commission
to permit rate increases in those cases where the current
rate diminishes the carrier's going concern value.

The second consideration where we permitted the use of
a surcharge was when it was used as a peak or demand-sensitive
rate to reflect an equipment shortage. The Rock Island
sufcharge on hopper cars represents an example of this
situation.

D. DEMAND SENSITIVE RATES

In Ex Parte No. 324 the Commission established regula-
tions implementing the 4R Act's demand sensitive rates
provisions. These regulations require that carriers file 30
days.prior to implementing a seasonal rate. The Commission
established that requirement in anticipation that any changes
in traditional notice requirements would have a disruptive
effect on shippers. 1It.was felt that if peak pricing was to
be used as a means of shifting demand, 30 days would be
required for shippers to adjust their demand.

The procedures established in the Commission's regulation
for implementing seasonal rates have been criticized by the
railroéd industry as being overly restrictive. The industry's
criticisms have focused on two principal areas: notice and

reporting requirements.

- 16 -
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The carriers have argued that the 30 day notification
requirement severely limits the usefulness of this provision.
In particular, they maintain that the uncertainty affecting
the supply and demand for eqﬁipment used in unstable markets
requires that rate changes be implemented with little or no
notice. They feel that the ability to change rates in
response to prevailing demand and supply conditions is funda-
mental if railroads are to achieve economical use of equipment
as well as optimize their investment requirements.

In recognition of carrier needs for more flexibility, it
was indicated in Ex Parte No. 324 that special permission for
publishing seasonal or peak rates on short notice could be
sought. Such short notice, when granted, increases a rail
carrier's‘ability to propose rates which most closely reflect
prevailing market conditions. However, it does not reméve
the uncertainty of whether the proposed rate will be suspended
or investigated. Short notice only reduges the time shippers,
(or other carriers) have to protest a rate; it does not address
the rate's propriety. BAny proposed rate change under Ex Parte
No. 324 is potentially subject to protest, suspension, and/or
investigation. To further encourage experimentation, the
Commission has, as a matter of policy, severely limited the
use of its power to suspend or investigate rate proposals
under this provision. Thus, the probability of successfully

implementing a seasonal rate on short notice is good; yet, it
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appears that carriers are still unwilling to rely on this
informal policy as a basis for altering their ratemaking
strategies.

The reporting and data requirements contained in Ex
Parte No. 324 allegedly represent a second source of dis-
couragement to rail carriers contemplating the use of a
seasonal or peak rate. When a proposed peak rate is ordered
investigated by the Commission, the railroad respondents
must be prepared to submit detailed cost data to support the
proposed rate. The railroad must be able to show how its
costs rise as a consequence of the demand peak and how costs
would be affected by the smoothing of traffic induced by the
peak-load rate. In addition, the regulations call‘for a
carrier to forecast the profitability of the affected traffic
on the basis of both the peak and off—peak ratés. Although
the Commission has repeatedly stated that these requirements
are only indicative in nature and that alternative information
would be acceptable, carriers continue to express concern
over the difficulty and cost of collecting and maintaining
data which would satisfy the intent of the regulation.

The regulations also require carriers to file annual
reports identifying all seasonal, regional or peak period
rates published, the total mileage hauled, tonnage carried,
and revenues derived, as well as the comparable data from

the previous year. Similar reports must also be filed
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within 45 days following the last day of any effective
seasonal or peak-period rates.

As a means of encouraging carriers to use this important
ratemaking provision the Commission is contemplating making
the regulations more flexible and eliminating unessential
reporting requirements. Several alternatives for reducing
notice requirements and aiding implementation are being
studied. Among these are:

1. Simply shorten the notice requirement or provide
blanket special permission if certain threshold
conditions triggers are net.

2. Permit carriers to publish maximum and minimum
rates in the form of a flexible tariff and to
vary rates within these bounds on short notice.

3. Establish a surcharge for seasonal commodities
whigh the carrier can apply to rates on short
notice.

4. Totall?’or partially exempting seasonal commodities.

These alternatives are not mutually exclusive. Conse-
quently, the Commission may permit carriers to file demand
sensitive rates under the alternative which best meets their
needs with the more sophisticated approaches probably yielding
higher revenues. Reporting and data requirements could then
be established which match the sophistication of the demand
sensitive pricing program being undertaken. Programs which
permit carriers to change substantially peak and off-peak

rates would require more documentation than those which provide

more limited flexibility. Steps have already been taken to
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review possible options for making the use of seasonal rate-
making more attractive for grain and grain products. These
options.are currently being examined.
E. CONTRACT RATES
The Commission has recently taken the position that
rail contract rates are not unlawful, and it has encouraged
their use in appropriate circumstances. This position was

taken in Ex Parte No. 358~F, Change of Policy, Railroad

Contract Rates. This change of policy represents a firm

commitment by the Commission to support the railroad industry's

use of contract rates. We believe that contracts are useful
in numerous ratemaking situations and provide benefits to
both shippers and carriers.

Now that contract rates have been recognized as legal
we are turning our attention to the question of where and in

what form these rates are acceptable in practice--i.e.,

guidelines on their application. In spite of our anticipation

of interest in contract rates by rail carriers when Ex
Parte No. 358-F was issued, only two contracts have been
filed to date. In deciding this matter, we deliberately did
not commit ourselves to specific positions on the numerous
related issues raised by the parties. Instead it was felt
that policy should be permitted to evolve on a case-by-case
basis. We believed that the adoption of explicit rates in

the absence of actual experience or concrete rate proposals
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could stifle the flexibility and innovations which the
policy seeks to promote.

However, in the interest of promoting greater use of
contract rates, the Commission is reevaluating its views on
developing additional guidelines. While the case-by-case
approach has generally been useful in the traditional areas
of ratemaking, additional policy clarification in this
complex and controversial area may be necessary. The principal
areas we are reviewing deal with discrimination and the
relationship between the contract obligation and the common
carrier obligation.

Of all the issues which must be resolved by the Commission,
the issue of discrimination may be one of the most difficul{.
Opportunities for discriminating through the use of contrac£~
rates are bountiful. Great care must be exercised to prevent
carriers from using contractual arrangments as a means of
discriminating among similarly situated shippers. On the
other hand, an overly restrictive approach to this problem
could have a chilling effect on the use of contracts.

Of equal importance is the need to establish a clearer
relationship between the traditional common carrier obligation

and any contractual arrangements which may be established.
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In addressing this very sensitive area, we stated in Ex
Parte No. 358-F:
It is important to note that a carrier will

not be relieved of its common carrier obligations

upon entering into a contract rate. This is an

important responsibility imposed upon regqulated
carriers by the Interstate Commerce Act and it
cannot be ignored or contracted away. The rail-
roads must be sure that their contracts will not
conflict with their duties as common carriers.
While we did not intend this language to mean that rail
carriers must give common carriage traffic preference over
contract traffic, we believe that further clarification or
modification of this point may be in order.

Although our experience with contract rates is limited,
thus far, we have identified a few problem areas. For
example, escalator clauses often used in .connection with
contract-like rates may present a problem. The problem is
that price indices used as a basis for an escalator clause
(such as the AAR wage and material price index), when
applied automatically, can eventually produce a distorted

charge relative to the actual impact of inflation on unit

5
costs.—/

57

Commissioner Trantum would have deleted this paragraph
and the following paragraph.

- 22 -
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Further, any long-term commitment has the natural
disadvantage of reduced flexibility. A shipper entering
into a long-term commitment to ship only by rail cannot
respond to unforeseen opportunities to use cheaper alter-
native modes. This is a risk that shippers entering into
such agreements must weigh. The disadvantage to society is
that carriers of alternate modes may face an inelastic
demand for their service. As a result, when such carriers
charge low rates reflecting their relati?e cost efficiencies,
they are not rewarded with the traffic increase they could
otherwise expect and hence may be inadequately motivated to
enter the market.

On the other hané, to the extent that contract rates
represent an opportunity for greater compet;tion among
carriers, society can benefit through the approximation of
rates to costs and the consequent tendency of traffic to be

allocated more efficiently among modes.
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F. ACCOUNTING AND REPORTING REVISIONS

As mandated by section 307 of the 4R Act, the Commission
revised the Uniform System of Accounts (USOA) for railroads.
In the revision, we adopted a matrix for railrocads to report
their operating expenses. This matrix classifies expenses
by both their nature (such as labor costs, material costs
and overhead) and by major functions for which the expenses
are incurred. Under the old system, labor, material and
overhead costs were lﬁmped together in the same expense
accounts relating to certain railroad operating functions.
Other expense accounts showed only one type of cost, such as
sqperintendents' salaries, which belong to various functions.
Bx categorizing expenses according to their nature and their
furictions, we can improve our cost analysis. First, arbitrary
allocation of costs to functions can be reduced; and second,
we can better determine how each type of cost varies with
the volume of traffic services. During the revision, we
also updated financial accounting procedures to make them
conform to generally accepted accounting pr;nciples. The
Commission is in the process of letting a contract to an .
independent accounting firm to evaluate the changes to the
USOA and make recommendations for further change.

The Commission is now deciding whether to institute a
rulemaking proceeding to consider adopting a cost center

accounting and reporting system for Class I railroads. The
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proposed system would require Class I railroads to accumulate
certain cost and statistical data at a more detailed level
than under the current Uniform System of Accounts for Rail-
roads. Railroad cost data would be recorded by éost centers
particularized as to line segments, terminal switching
districts, equipment types, ancd specific specialized services.
Cost data collected by such cost center designations would
then be aggregated into certain other categories for reporting
pufposes. In most cases, routine reporting requirements would
not be as specific as the level of accounting. This proposal
would provide more relevant and valid cost data for regulatory
purposes while protecting the confidentiality of specific
proprietary information.
G.~ ABANDONMEN.TS

The Commission believes that it would be desirable to
simplify abandonment procedures and to place greater emphasis
on economic costs and financial profitability in evaluating
abandonment proposals.

We believe that the criteria which the Commission
applies to abandonments could be more clearly defined. This
could be beneficial to carriers, shippers aﬁd the Commission
alike. Further definition of those criteria must proceed
carefully, however, in order to preserve the necessary
flexibility while at the same time permit applicants and

potential protestants to determine more readily their chances
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of success. Thus, we would be very cautious in suggesting
specific statutory standards although we recognize that some
further definition may be desirable, and will gladly work
with Congress to develop such standards.

The use of rebuttable presumptions would be a possible
means to develop specific criteria in deciding abandonments,
while leaving the Commission the discretion to approve or
disapprove an application. The most obvious énd potentially
useful presumption would permit abandonment where the line is
not profitable. The burden would then fall on the parties
opposing the abandomment to show that (1) the line is not
losing money, or (2) there is some overriding reason not to
permit abandonment.

In another area of concern with respect to abandonments,
the Commission discussed the subject of alternatives to
abandonment at an open conference on Tuesday, September 18,
1979. A number of the members noted that they would be
receptive to pricing innovations by the railroads designed
to make service profitable on currently unprofitable lines.
The Commission has recently given carriers the freedom to
propose surcharges on traffic, a tool which could be used to
increase revenue on individual carrier's portions of interline
traffic. We expect to release a policy statement on this

subject sometime next month.
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An area in which the Commission has encountered some
problems involves the six-month subsidy negotiation period
which can follow the issuance of a certificate of abandon-
ment. Under section 10905 of title 49 U.S5.C., the Commission
is required to postpone the issuance of a certificate if a
responsible offer of financial assistance has been made to
continue the service or to purchase the line. The six-month
period was intended to enéble the subsidizing entity to
enter into an agreement with the rail carrier to continue
service or to purchase the rail line.

However, last year, a Federal appellate court held that
the present statutory language does not allow the ICC to
reopen an abandonment proceeding after the six-month negoti-
ation period, even where a railroad has refused‘to negotiate
in good faith with potential subsidizers. It is our concern
that this "loophole" may result in the loss of some rail
service which might have otherwise been continued under a
subsidy arrangement if the parties had had the proper
incentive to complete their negotiations.

"The Commission is considering several different approaches
to solving this problem. 1If, after a more complete analysis,
we should believe that legislation is needed, we will make
appropriate recommendations to Congress.

An issue related to abandonments is the construction of

new railroad lines. The Commission is considering a staff
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proposal that would exempt from our jurisdiction the construc-
tion of new railroad or trackage rights agreements which do not
constitute major market extensions. Although the term
"market extension" is not presently defined, it could be
defined as a transaction involving competitive effects similar
to a major consolidation case.

As this issue is further resolved by the Commission, we
will prépose legislation as appropriate.

H. GENERAL EXEMPTION AUTHORITY

Earlier this year, at the request of a petitioner, the
Commission made the first use of its rail general exemption
authority (49 U.S.C. section 10505) by exempting fresh
fruits and vegetables from regulation by the Commission.

The exemption, first made effective on May 28, 1979 has

been used profitably by a number of railroads during this
past summer. By coincidence, the independents' truck strike
in early summer allowed the railroads an opportunity to haul
a large volume of available fresh fruit and vegetable traffic.
While rates have been higher than previously, generally rail
movements are now competitive with truck transportation. 1In
fact, rail service has expanded dramatically and it appears
that many shippers have continued to use the failroads even
after the end of the truck strike. As we continue to monitor
the results of the exemption, we are encouraged by the
innovative and market-responsive actions taken by the

railroads involved.
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At this time the Commission is taking several additional
actions in regard to the general exemption authority. In Ex
Parte No. 346 (Sub-No. 2) we are considering extending an
exemption to other non-processed agricultural commodities by
including ground crops (peanuts, potatoes) and fishery
products. We expect to consider a draft decision on this
matter in the near future.

In Ex Parte No. 230 (Sub-No. 5) the Commission is con-
sidering whether to initiate a rulemaking to exempt rail
transportation of TOFC/COFC from Commission regulation
either in whole or in part.

In another area, an independent contractor has submitted
a report to the Commission recommending that about 40 different
commodity groupings be exempt from regulation. Commission
staff is now studying these recommendations with special
emphasis on the interrelationships between market dominance
and the need for specific commodity exemptions.

I. RESTRICTIONS AGAINST INTERMODAL OWNERSHIP

The issue has arisen as to whether existing restrictions
against ownership of one mode of transportation by another
should be removed. We will be considering this matter in
upcoming deliberations and will make recommendations to Congress
as soon as possible.

III. LEGISLATIVE PROPOSALS

Our discussion thus far has focused on administrative

initiatives designed to bring about reforms in the regulation
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of railroads. We would like now to turn to actions which we
believe Congress might take to further the same end.

Before discussing specific measures, however, I would
offer the following general thoughts on legislation in this
area. First of all, they do not form a comprehensive railroad
regulatory package. Rather, they are proposals which logi-
cally follow from the stage of policy development, in each
area of concern, necessary to support a legislative recommen-
dation. As has been previously noted, several important
areas are currently under consideration where we do not
believe that recommendations for legislation can be supported
at this time, inasmuch as the preferred course of action is
not yet entirely clear. In those instances we would expect.
to have further recommendations latér on.

There are also instances where we do not recommend
legislation because we are satisfied that existing law gives
the Commission sufficient flexibility to work out administra-
tive solutions, and where administrative solutions seem
preferable because further changes might be required. An
example of the latter situation is market dominance, where
we are already moving toward changes in the present regulations,
and where the complexity of the situation could require
still further changes. Another example would be contract
rates, where several problems have emerged as a result of

the first policy change in this area.
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A. ABANDONMENT EFFECTIVE DATES--SECTION 10903(C)

1. Amendment
Sect}on 10903 (c) of title 49, United States Code, is
amended to read as follows:
"(c) Except as provided in sections 10905 and 10906
of this title, an abandonment or discontinuance
approved under section 10904 (c), may take effect
under the certificate on the 30th day after the
issuance of the certificate.”

2. Evaluation and Justification

This amendment would make the effective date for all
rail abandoﬁments 30 days after issuance of a certificate.
Present law permits an effective date of 30 days‘if the
certificate of ébandonment is issued without an investigation
and after 120 days if the certificate is issued after an
investigation. The 120 day time period was originally pro-
vided in order to offer affected shippers a éransitional
period in which to make other transportation arrangements or
to complete existing contracts.

However, experience leads us to believe that a 120 day
adjustment period is not necessary. Shippers have been
afforded sufficient time for planning and adjustment during
the time taken by the Commission to process the application,

consider and dispose of administrative appeals, publish the

[
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findings in the Federal Register, and to await offers of

financial assistance.

B. LONG-HAUL AND SHORT-HAUL-~SECTION 10726

1. Amendment
Section 10726 of title 49, United States Code, is
stricken in its entirety.

2. Explanation and Justification

This amendment would allow for greater price flexibility
in rail rates. The long-haul and short-haul clause was
originally enacted ag an absolute bar to charging higher
rates for movements between two-intermediate points than
movements between the two end points. Relief from this
provision has been routinelf granted in the form of exemptions
in recognition of (1) the presence of generally pervasive
competition at most intermediate points and (2) the fact
that volume movements between major producing and consuming
areas generally have lower costs.

The granting of these exemptions enables rail carriers
to take advantage of lower unit costs for volume movers and to
more effectively meet intermodal competition between end
points. The repeal of section 10726 would achieve the same

benefits without the administrative expense attendant to a
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petition for exemption. We feel that any residual problems
of discrimination could be handled under the more general
prohibitions against discrimination of section 10741.

C. EXEMPT SECURITIES ISSUANCES BY
SMALL RAIL CARRIERS--SECTION 11301

1. Amendment
Section 11301 of title 49, United States Code, is

amended by adding a new subsection (g) to read as follows:
"(g) This section does not apply when the total value
of capital stock (or principal amount of other secur-
ities to be issued) and the value of capital stock and
principal amount of other securities then outstanding
is not more that $5,000,000, or to notes of a maturity
of not more that 2 years that aggregate not more than
$1,000,000. WNotes that, with other outstanding notes
of a maturity of not more than 2 years, aggregate that
amount may be issued without regard to the percentage
limitations applicable under subsection (b) (2) of this
title. The value of capital stock having no par value
is the fair market value on the date of issue of that
stock, and the value of capital stock-that has a par
value is the fair market value on the date of issue or

the par value, whichever is greater."
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2. Evaluation and Justification

This amendment would effectively exempt from Commission
jurisdiction securities issued by small rail carriers. We
do not feel that carriers with outstanding securities not
exceeding $5,000,000 and with short term notes not exceeding
$1,000,000 should be required to comply with Commission
securities regulations. The burden on small carriers would
seem to outweigh the public interest in meeting our filing
requirements because the overall impact of these smaller
transactions is minimal, and regulation by other federal and
state agencies is likely to protect the securities purchaser.

This statutory exemption would be in keeping with the
securities exemption granted motor carriers under section
11302.

D. RAIL EXEMPTION AUTHORITY--SECTION 10505

1. Amendment

Amend section 10505(a) of title 49, United States Code,
by deleting the words beginning with "because” and ending
with "service", and the comma following the word "service".

2. Evaluation and Justification

The proposed legislation would amend Chapter 105 of
Title 49 to broaden the Commission's authority to exempt
rail carriers or their services from regulation, in whole or
in part, when continued regulation is deemed not to be in

the public interest. The proposed bill is similar to a
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proposal submitted to Congress in June of this year, which
would have expanded Commission authority to exempt non-rail
carriers from unnecessary regulation. Essentially, the
proposal would eliminate the requirement'that the transaction
or service in question be of "limited scope"”.

Currently, the Commission is going through a period of
considerable reassessment and critical decisionmaking aimed
at improving regulation and making it more responsive to the
needs of the public. Those efforts have resulted in a
variety of changes in its policies and procedures. Some of
the changes involve steps to increase competition and
strengthen the impact of market forces. We believe that the
Commission should have expanded discretion to remove unnecessary
regulatory restraints in order to enable carriers to improve
their efficiency, compete more effectively, and be more
responsive to the demands of the marketplace.

The proposed exemption authority would assist the
Commission in achieving these goals by providing the Commission
with greater flexibility for develop;ng innovative programs
designed to meet the changing needs of our Naticnal transpor-
tation system. The Commission is presently making use of
its general exemption authority, which we consider broad
enough, even with the "limited scope" language to encompass
a range of administrative reform of rail regulation. However,
we do not believe that the "limited scope" qualification is

necessary or any longer desirable.
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For one thing, we do not believe that regulatory innova-
tion should cease at the point where the matter is no longef
one of "limited scope”. There are bound to be measures which
may be of substantial.scépe but where fixed legislative
changes are not as desirable as more flexible administrative
changes. The purpose of the exemption authority is to allow-
experimentation, where the ultimate preferred course is not
clear but action seems warranted. It is possible--in fact,
even contemplated--that such changes may bring about further
changes or retractions--a process ideally suited to the
administrative environment. We do not believe that the
limitation in the present statute allows optimum use of this
approach.

It should also be noted that the public is protected
from any undesirable éonsequences of such regulatory experi-
ments by the safeguards wnich are built into the exemption
authority process. Under this proposal, as under present law,
the Commission is authorized to exercise its exemption
authority only after opportunity is given for a proceeding
in which interested parties may present their views. Appli-
cations for exemption are subject to the requirements of the
Administrative Procedure Act. Further, regulation can be
simply and directly restored if the exemptions prove to be
contrary to the public interest. This proposal would assist

the Commission in committing its resources more efficiently
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to those areas where regulation is necessary, and in elimi-
nating the burdens of unnecessary regulation.

In conclusion, we believe that the expanded exemption
adthority could be used to reduce further the workload that
now faces the Commission by reducing unnecessary regulation,
and by enabling the Commission to develop innovative methods
for carrying out those regulatory programs which are
necessary. Further, we believe that this use of the exemption
authority would complement the original intent of Congress
in enacting the rail exemption authority, as it would enable
the Commission to better commit its limited resources in
areas where they are needed, and would help return discretion
to rail management in those areas Where the marketplace is
able to regulate most effectively.

‘ CONCLUSION
This concludes my prepared testimony. I will be glad to

try to answer any questions you may have at this time.
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ICC TO REOPEN PROCEEDING ON MARKET DOMINANCE
The ICC today announced that it will reopen a 1976 rulem;king
proceeding in which the Commission set standards and procedures for
. determining when a railroad possesses a monopoly--"market
dominance"—-ovgr cértain freight shipments.
The réopening, late this month, comes after extensive review
which included internal staff analyses, deliberations by the
€: Commission, and a cogtract study by an outside consulciné firm.
Market.dominance and its interpretation by the Commission under
the 4R Act (Railroad Revitalization and Regulatory Reforum Act of
1976) has been one of the more controversial issues between railroad:s
and the ICC. It is fundamental to the question of how railroads set
their rates. »
The decislon to reopen the market dominan;e proéeeding reflects
a commitment by the Commission when the original rules were put into
effect two years ago to look again at the complex rall issue on the
basis of subsequent experience and anaiysis.

#¢  1cc ##
29 -19

A fact sheet explaining the market dominance proceeding is

attached.
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Fact Sheet

The notice of proposed rulemaking to?reopeﬁ‘Ex Parte
320 will discuss the following elements which the Commission
will propose to includé in its revised standards and
procedures for market dominance:

. A cost range for rates of 100% to 140% of

variable cost within which the Comm1531on
will not suspend or investigate.

. A cost range for rates greater than iuoz
of variable cost and not exceeding 180%
of variable cost within which any
protesting party must establish the
absence of effective competition.

- A requirement that the railroad proposing
"a rate in excess of 180% of variable cost
“establish the presence of effective
" competition.

Variable costs would be determined on a Rail Form A
basis and the Commission's 1977 Burden Study would be
available to interested parties to assist them in
determining which cost range applied to particular
movements.

The proposed standards will also provide specific
guidelines to assist the parties in determining the presence
or absence of effective competition. These will include
such transportation characteristics as: long haul bulk

movements lacking water competition, oversized or overweignt

- movements, hazardous materials that cannot be shipped by
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‘other modes and other factors indicating that the shipper
lacks practical alternatives to rail transportation. The
three existing rebuttable presumptions contained in the

present regulations would be canceled. ;

The standards and procedures would Sé linked to éwo
closely related concepts, a zone of reasonableness
(ZOR)- within which rate changes would be neither Suspended
nor investigated, and a program to exempt commodity groups
that are subject to inter and intramodal competition.

The Commission is exploring two forms of the zone of
reasonableheés within whiéﬁ réfe qhanges would not be
suspended or investigated. The first alterﬁative would
permit changes of not more than 7% a year upward or downward
chanées fo the variable cost level for. all rates. The
second élternative would apply the same zone anly to those

rates equal to or lesé than 180% of variable cost.

Shippers and other interested parties would remain free
to file compiaihts on the reasonableness of rates falling'
within either of these zones of reasonableness or rates
falling within the 1003 fo 140% of variable cost rﬁnge. In .
complaint actions, the complaining pérty has.the burdén of
proving that the challenged rate is unjust:or unreasonable.

The program of exemptions will not be a pért of the
revised standards @nd procedures themselves. The program is

.an essential comnponent of the Commission's continuing
efforts to identify rail traffic that-is sufficiently

—2-
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competitive that regulation can be-completely or partially

.
o

elimiﬁated. Exempting such traffic from regulation will
renove any necessity for rail carriers to prove that such
traffic is subject to effective competition.

The integrated apbroach to market do;inance'deséribed
- above 1is intended to reflect more accurately the
Commission's commitment. to, rate flexibility for rall
carriers while assuring continued protection for the captive
;hipper. The Commission expects to- issue a notice of
‘proposed rulemaking before the end of Septemﬁer that will
more fuliy expléin'the rationale\éf proposed standards and

procedures summarized in this release.

Specific Examples of How the Prdposed Rules Would Work.

In order to-clafify the proposed procedures, severél

illustrations ére provided. below:

Example 1 )
Rate Action: Rate raised from 120 percent to 130
percent of variable costs.
Protests: At suspension level, protestant is

effectively limited to challenging
cost data submitted in any advance
rall justification and showing rate.
exceeds 140 percent of variable
costs. If unable to show this, the
rate goes into effect.

Shipper recourse: Complaint procedures (Secfion 11707)
after rate is effective.

Example 2

Rate Action:- “Rate raised from 120 percent to 141
percent of variable cost.

-3-




Protest:

Example 3A

Rate Action: .

Protest:

Shipper recourse:

Example 33
Rate Action:

Profest:

Example 4
Rate Action:

Protest:

135

.
-

Rate exceeds 140 percent of variable
cost and increases exceeds the 7 per-
cent ZOR. Protestant has burden of
proof on issue of market dominance. -
Protestant must, as a minimum, ad- ~
dress guidelines established by the
Commission. - Carrier can rebut ship-
per's evidence. Commission makes
determination on facts presented and
will consider suspension on investi-
gation only if shipper establishes
the presence of market dominance.

. Rate increased from 191 to 201

percent of variable cost. The
increase is 5.2 percent of total
pervious rate. -

Since increase falls within the ZOR
(7 percent), Commission will not
suspend or investigate.

Complaint procedure.

Same as 3A above.

Assume that the ZOR does not apply to
rates in excess of 180% of variable
cost. The shipper must present data
to show that the rate exceeds 180
percent. The carrler may rebut by
establishing the absence of market
dominance. . :

Rate increased from 175>t0 190
percent. The rate increase is 10
percent of the previous base rate.

At the suspension level, once the
rate to costs ratios are established,
the carrier again bears the burden of
showing that there is effective
competition under guidelines
established by the Commission. If it
does not carry that burden,
suspension and/or investigation is
possible but not mandatory.

4
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Example 5
' Rate Action: Initial rate established at 150
: percent of variable cost.
Protest: The 7 percent zone viould not apply to

initial rates. Since the rate falls
at 150 percent of védrlable cost} the
protestant would have to prove market
dominance exists as rate is within
the 140-180 percent of variable cost
range.

Senator McGoverN. Thank you very much, Chairman O’Neal.

I think the way we will proceed this morning is ask the panel to
come forward, and if you could stand by, Mr. O’Neal, maybe we
can question you after we have heard from the panel.

Mr. O’NEAL. Fine.

Senator McGOVERN. Members of the panel in the order in which
they will be heard, if they will come forward now, are Mr. James
Springrose, vice president for transportation of the Cargill Co.; Mr.
John Norton, the director of transportation and distribution of the
Du Pont Co.; Mr. E. Morgan Massey, president of the A. T. Massey
Coal Co.; Laurence J. Stern, manager of transportation, Sunkist
Growers; and Michael Levin, vice president for transportation of
the Western Growers Association.

Gentlemen, in view of the considerable number of distinguished
withesses this mornipg, we are going to ask that you confine your
opening statement to_about 10 minutes, but rest assured that your
entire prepared statement will be entered in the hearing record.

I might point out that Mr. Curtis, corporate director of transpor-
tation service for Georgia Pacific will be unable to appear as sched-
uled at our hearing. The vacancy caused by his absence will be
filled-by_Michael Levin, vice president for transportation of the
Western Growers Association of California. Mr. Levin, as I under-

— stand it, does not have.a prepared statement but will participate in
the-hearing during the question and answer periods.

Mr. Springrose, if you are ready to proceed, we will be happy to

——___hear from you.”

. STATEMENT OF JAMES V. SPRINGROSE
———___Mr. SpriNGROSE. Thank you, Senator, and good morning, gentle-
me

I would like . to express my appreciation to the Joint Economic
Committee for this opportunity to respond to your inquiry into
transportation circumstances so vital to the commerce of the
United States. The issues you have undertaken are especially im-
portant to agriculture for the efficient domestic and worldwide
distribution of grain and other foodstuffs.

We have prepared a.statément for your review and consideration
which explains a proposal whose legislative implementation could
provide the rallying point . for polarized positions, railroad rate-
making freedom and protection from abuse of captive shippers. We
have been asked by the committee staff to respond specifically to

\
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the issue of the captive shipper. I believe our statement [see p. 139]
does that, and I will elaborate as time permits.

First,. however, 1 would like to respond to five additional ques-
tions posed in your invitation letter dated September 18, 1979. The
initial question deals with possible changes in the ICC market
dominance criteria. We have observed over recent months that
market dominance and captive shipper essentially mean the same
thing to those who react to this issue.

Since our statement concentrates on this question, further elabo-
ration is not needed for the moment. I should emphasize, however,
that our proposal eliminates the need for complex criteria or defi-
nitions of either phrase because the issue is rendered moot at the
shipper’s discretion and control.

The second question, characteristics which determine modal
choices vary depending upon the demand in the marketplace for
grain or most other goods shipped by Cargill. In times of shortage
of freight-carrying capacity, service is the first requirement; price
is secondary. For example, the inability of the inland waterway
system to accommodate increasing demands because of the bottle-
neck and locks and dam 26 has caused greater emphasis on rail
movements, notwithstanding higher rate levels. Conversely, when
demand is soft and carrying capacity is readily available, compara-
tive price becomes the major determining factor in modal selection.

Third, assuming readily available carrying capacity, the service
criteria we seek is consistency. We are not so interested in speed as
predictability of elapsed time between origin and destination.
Transportation is only one component of the logistical planning
required for the efficient distribution of our products. Speed of
movement does not hamper our logistics if it 1s consistently pro-
vided. Therefore we can accommodate speed of movement when it
is important to considerations which deal with improved productiv-
ity of transportation resources.

Fourth, the cost of transporting grain and other bulk commod-
ities represents a high percentage, sometimes as high as 50 per-
cent, of the value of the delivered goods.

Fifth, our bargaining power with principal modes of transporta-
tion is more limited than most people realize. Size does not provide
proportionate clout. Qur experience suggests that when we have
developed sound programs which provide recognizable benefits for
our carriers, we are usually successful. When the benefits are
singularly toward ourselves, we generally fail.

I would be glad to elaborate on each of these items in response to
your further inquiry.

In the allotted time still remaining, I will expand on our view of
regulatory protection for the captive shipper.

As we have said in our statement, defining “captive shipper”’ has
been perplexing and elusive. The criteria established by the Inter-
state Commerce Commission at the direction of the 4R Act sought
to deal with the issue in terms of maximum rate levels. As our
statement describes, we believe it is a service issue.

My experience with the public hearings and elsewhere in connec-
tion with work on the Rural Transportation Advisory Task Force
supports this view. In addition, much of my work at Cargill deals
with transportation innovations in both price and service which

\
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are justified by market competition and/or transportation competi-
tion. The results confirm my belief that railroad management will
respond with rate reductions when it can be shown that they have
priced segments of our mutual business interest out of the market
competitive circumstance.

The major consideration they insist upon in these negotiations is
that the recaptured tonnage renders them a profit for the service
they perform. We do not consider this unreasonable or abusive.

These factors aside, the captive shipper issue dies with the birth
of legitimate contract carriage by railroad. We believe the legiti-
macy of contract carriage by railroad can only be obtained through
an act of Congress. It will also require these provisions against
discrimination be brought forward from the present Interstate’
Commerce Act. I must caution here that bringing restraints for-
ward from the present law should be held to an absolute minimum
lest we wind up calling it a rose by another name.

As our statement describes, the shipper voluntarily becomes cap-
tive at his own election by entering into a contract for carriage.
The terms of the contract would not only protect him from rate
abulse, but also guarantee the service he needs to reach his market
outlet.

By way of holding provisions of the present law to a minimum, I
would consider the following to be adequate for rail contract car-
riage. First, the antipreference, prejudice provisions; second, the
antidiscrimination; third, the commodities clause; fourth, minimum
rate restrictions; finally, that contracts be filed with the Commis-
sion as public records available for public review.

Other components of the present law which should be left to the
discretion of the contracting parties would include rate levels, serv-
ice characteristics, car costs and car supply, liability, volume, joint
routes and divisions of revenue between connecting carriers, if any.

Finally, I believe a growing consensus has developed among ship-
pers, railroads and governmental bodies that there is merit to this
approach because the transportation circumstances of 1979 justifies
.some movement away from common carrier regulatory postures of
1887. 1 would urge, however, that we stop short of total de-
regulation.

~Thank you.
[Testimony resumes on p. 156.]
[Mr. Springrose’s prepared statement follows:]
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An Approach to Resolving

the Impasse Currently Threatening

Sound Rail Transportation

Regulatory Reform

By: - James V. Springrose
Vice President - Transportation

Victor Anderson

Assistant General Counsel -
Cargitl, Incorporated

P. 0. Box 9300

Minneapolis, Minnesota 55440

. We will begin these comments with the briefest of
reviews of the events in the recent past, legislative or
otherwise, which have lead to the present impasse in formulating
a rational policy for the transportation of grain by rail
which would effectively remove all unnecessary regulation
(what we might call the excesses of regulation) and preserve
only that minimum, but critically necessary, regulatory '
‘overview that contributes to and advances positive national

~objectives. = i o e e -

U The debate among the extremists advocating total,
- de-regulation, on the one hand, and total regulation, on the -
“other hand, of alil modes, each as totally opposite means of
;achieving-equa]ity‘of,treatment for rail carriers, was
always leavened by the many compromisers who saw the fallacy
~in these simplistic extremes and proposed accordingly. From
~the Eisenhower era through the Kennedy transportation
-message of 1962 to the early 1970's, in spite of increasing
predictions of -railroad disaster, all these contending views
-simply produced a stand-off, fatal preservation of the
status quo and the inaction which finally produced the
disasters of the Penn Central bankruptcy and those other
carrier failures in the northeast. '

" Those dramatic railroad failures finally broke the
legislative log jam and produced, among other things, the 4R
Act. At its heart this legislation contained an intelligent
attempt by the more rational comprisers to give the rail
carriers the rate making freedom they craved, as a panacea
to their problems, while preserving adequate protection for
shippers against abuse of rail carrier monopoly power.

The framers of the 4R Act recognized that the
sticking place in making progress towards a system of rail
rates determined by the market, and the forces of competition,
14ha¢“been;theTfeanﬂthatﬁxhe;captiygmshipper.would be_abused
kfby*hisirailzcatrier'fmposing:increasingly-higher'rates,v E
jfndt;juStifTEdﬁby-theicost?ofTSeerngzthat;shfpper;;and'-f} o
“utilized-to-solve: the carrier®s revenue problems and to .
cross subsidize rates on non-captive traffic.

The 4R Act sought a practical means to identify .
the captive shipper and create, especially for him, a means
of recourse to protect against such abuse while freeing the

balance of the system from the stultifying effects of needless
regulation.

59-551 0 - 80 - 10
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. The principle of identifying the captive shipper
.and preserving limited regulation to protect him from carrier
abuse is, of course, theoretically sound. The 4R Act concept
of "market dominance" was a well-intentioned attempt to
achieve this praiseworthy goal.

.~ What is tragically clear today is that this well =~
dntentioned compromise solution has failed and has produced
‘‘no gme}jqra;jop of the rob]gm it.was designed to curb.

it faileds

..~ What'the subsequent history of this concept has
:probably established is that the problem of developing any
'simple methods to isolate out, for regulatory purposes, the
Lraffic that is subject to rail market dominance, .or the
truly captive, individual shipper, is close to insoluable.
This view would certainly appear to be supported by the
: “weighty studies carried out for the Commission-in 1979. The
.- .Commission, with its development of rebuttable presumptions,
" has struggled manfully to render this complex determination
simple, quick and manageable. :In embarking on this necessary
“attempt it encountered massive criticism. It is currently
embarking on a.fresh attempt while new (and probably already
- failed) legislation, prepared by others, seeks once again
to redefine the captive shipper. The fact is the problem is
" too complex for easy solutions readily accessible to the =~ -
shippers most in need of this protection who will usually
.be, although not exclusively, smaller shippers without
alternative plants, markets and sources, who therefore. tend
to lack rate bargaining power. :

" Why has

: Unfortunately unless cheap and simple methods of
demonstrating market -dominance, or rail captivity, are

available we submit regqulation, or rate protection, dependent

on these concepts, will end up tending to protect shippers

who probably need the protection least -- namely the larger
'1pnes~with:the:resourgeSgtq,litigate-suchycnmplex_issues and. . .-
.the more-needy’ shippers are: deterred. Moreover-we are .
~dubious: of the validity. of any ‘simple method of determiiiing .- =~
“ratlieaptivity; at least=in a-business as- fluid-and complex
as the grain business. Markets, and prices at markets, may
determine what mode a grain shipper is captive to, in that
shipper's subjective judgment, on any particular day.
Nothing that has emerged recently by way of studies, or
other theories, would suggest that the problem will be
rendered simpler in the future.

It is our conclusion that, unfortunately, this
approach is bankrupt and that further pursuit of it by way
of further redefinitions, or lists of more ingenious rebuttable
presumptions, will only win time for further deterjoration
and postpone, perhaps fatally, action beneficial to rail
carriers and those who depend on them.

-2-
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. In the area of agriculture, with which we are here

primarily concerned, it would appear that many others have
.reached this same conclusion. He would caution very forcibly
. against a trend, born out of frustration and superficially

Togical, that we see generated by this failure of the 4R Act

approach which has caused a flirtation with the notion that

the remaining workable option is total deregulation of

grain. The reasoning goes like this. There were originally
: three possible approaches to .this prabiem -- (1) total IR,
.regulation of all modes (totally discredited today); (2) the -
-"compromise solution typified at its best, and most subtle,
--in the 4R market dominant theory -- (now an established
-failure after three years); and (3) total de-regulation (as
= yet untried except in a limited area -- fresh roduce --
~'where it appears to be developing someisuccessg. This
“‘reasoning has led to¢ proposals, such as that of DOT in its
Ex Parte 270 submission; for total deregulation of grain
“:transportation. Contributing to this apparent logic is the
. fact that for many years ‘both the rai! carriers' competing
. modes have enjoyed an exemption from regulation when transporting
--grain’ and the grain business has had no apparent problem in
;. coexisting with that degree of deregulation.

oy

- Before Qoiné'fdrfhér we would 1like to comment on
"why we do not believe total deregulation of rail transportation
-of grain is in_the public interest. e o

: In this discussion.we will set aside the obvious.
problem of the true rail captive shipper under total deregulation.
Let there be no mistake, there are such unfortunates and
under total deregulation their sole protection would lie with
their rail carriers' intelligent, selfish interest in keeping
them competitive to their markets. It is self defeating for
a rail carrier to price its customers out of business for
that does nothing for its revenue position. Against this
notion of intelligent self-interest by rail carriers we must
note the fact that desperate carriers, virtually in their

- death agony, will grasp for revenue .without any restraint
'whateVer*when:they'aremfurnished;with:nO‘other%atternative
:to -enabTes them to earn:-assured income-with which to-function..
: We;havegset~aside-this¢phob1em of"the~éaptive“shipper_becausef
we- do not think it has, in the past, lacked, or will now
lack, spokesmen. Instead we would like to focus on an
aspect of total deregulation of rail grain which we have ]
rarely seen articulated and which we beljeve is important.

The need of the grain trade that we would like to
articulate is the need of the grain merchant for a predictable,
or reasonably measurable, future transportation cost structure.
Such a structure exists today although there is some fear
that it is being undermined by short notice, arbitrary rail
rate increases being imposed as, and under the procedures

-3-
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. designed to accommodate, demand sensitive pricing. There is
‘Tittle doubt that it would cease to exist entirely under
total rate deregulation and, as we shall seek to illustrate,
this, in the final analysis, is the fatal flaw for the grain
trade, and the public interest, in the concept of total
" deregulation of grain transportation.

L - Why is such an ability critical to the grain
merchant and why will its absence have an impact on the
public interest far beyond the narrow interest of the grain
merchant? Sl DU o e e T

. The answer has_to do with the concept of forward
ricing which is at the heart of, and has much to do with,
the genius and success of the current U.S. agricultural

economy. o e oo e

EEE Perhaps the most important hallmark of the market
price system which the.U.S. agricultural economy has enjoyed
and by which it has prospered, is.the ability, because of
the price reference and price insurance functions of the
futures markets, to contract for grain as much as 18 months
into the future. This deferred term marketability has
s-allowed producers to make planting decisions, processors to
. -cover anticipated needs and merchandisers to provide a )
. ‘market for both, not only in nearby shipment periods but in
every ensuing month of the crop year, and even into the -
following crop year. Critical to the furnishing of this
-crucial marketing service has been the merchant's ability to
--rely upon a fairly measurable future transportation cost
~rstructure. o ’ . o

: A major threat to this vital function of forward
pricing and the present system of grain marketing, with its
many benefits and obvious record of success, is posed by any
‘system of rail freight pricing that changes on short notice
..-in response to surges in. demand for rail transportation (the
““situation that would obtafh;ﬂof?course;-undenwdereguratfon).
He”can}almos;ihear-the-sceptitSisqyfng "but that's exactly ]
hatfhappens-with:truckjand;parge:transportatibn“..’We will .
“respond to that ‘thought Tn a moment when we have concluded -
“our comments on the need for predictability.

" The point we would now like to make most forcibily

is that the potential for damage to the grain marketing

" system of short notice, arbitrary, and unpredictable. increases
in transportation costs is enormous. In the face of them,
or the threat of them, the country elevator is inhibited
from bidding for grain, and from selling grain in positions
other than the very nearby, without taking undue price
protection to cover the potential economic risk of an arbitrary
railroad rate increase. The seeking of such undue price
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_ Protection simply means the risk taker has to insist on a
greater margin to cover his risks. The result is the farmer
receives less for his grain and the buyer, at destination,
pays more because of unpredictable, and unhedgable, risks of
uncertain transportation costs. The ultimate result will be
a tragic comstriction in the forward marketing mechanism

.which has made such a positive contribution to our agricultural
economy, our capacity to._ increase agricultural exports -

-Profitably and all-the many ensuing benefits from that

_national success story.

. : The situation which obtains -in _grain marketing .
~currently is- a good example of the beneficial effects of the
~zuse of the forward marketing mechanism: Today there is

.probably a record amount of grain "on the books" for 1979-

80 - that is bought and sold.. Strong prices have encouraged
he farmer to sell a-lot of .his expected production for
“delivery in forward positions; suspect foreign crop production
*’'has brought buyers ‘into the U.S. market in record numbers
.- and volumes. Merchants, from the country elevator right
. through to the. exporter, have bought grain, and resold it,

and .what needs to be noted and emphasized, for present
. purposes, is that they did so in reliance upon an expectation
. of a rational, predictable railroad transportation pricing
policy. Within that cencept, and within the contemplation

of all parties, is the susceptibility of such rates to
reasonable .cost escalation characteristic of the times but
what is not within contemplation, and what presents a fearful
risk to the whole marketing system, is the suddeén imposition
of increases based on the arbitrary; ‘and unilateral, Jjudgment
of individual rail carriers, or the rail industry in general,
as to the current, and probable, demand for their services.
Such increases :are made at the expense of every forward
purchase and sale already made in reliance on the existing
rate structure. Such price behavior by individual carriers,
not influenced or restrained by anything resembling true
free_market or. competitive. forces, because. of the.nature.of.
the. rail’ mode;.;as we shaTk TTustrdate, is a.serious threat 7
:to-the forward pricing: hantsm'sa vital to “marketing-

system.. -

We promised earlier to respond to the issue of the
difference between a railcarrier reacting to an increased
demand for its services, by being free to raise-its prices,
.and a barge or truck line so reacting. S

. - The fact is that there are valid distinctions te

be drawn between these transportation modes which distinctions
permit the present, sophisticated, grain marketing system to
co-exist with, and to take into account, this market influenced
behavior of truck and barge prices in a manner it is unable

to do with short notice, arbitrarily announced increases by
rail carriers. . -
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- What are these distinctions?

) First of all the barge lines and trucks do operate
in a true free market which, by definition, means price
changes cannot be made unilaterally and arbitrarily by the
seller for the reason that, in such a market, competitive forces

.exist to bring prices into line. Buyers and sellers have B
-available to them alternatives which allow them to resist
- arbitrary price setting and permit them ta pay only what the
.markét:ultimately dictates. Barges and trucks (unlike rail
:-carriers) operate and compete with one another along common
transportation arteries. If one such carrier raises its price
the.potential buyer of that service can, and does, turn to :
others to satisfy his.needs. -Only if the general marketplace
establishes -the "increase as the market value of the service,
as a result of the free interplay of demand and supply, will
;“the 'shipper be obliged to pay the proposed increase. Such a
price structure, while not fuily predictable in the sense of
.~ one based on regulated published-tariffs, is a rational system
“responding rationally to market forces, some quite predictable,
...some not quite so predictable but, in any eévent, in a manner
;‘well understood by the merchant. . . :

T - "Another distinction is that, if he wishes, the
merchant can contract over long contractual periods with
either barge or trucks for his future transportation needs,
an option that, heretofore, has not been available with the
rail carrier. . . o

Finally, as a result of the free interplay of

market forces in barge transportation, there is -a daily

. quoted market in barge freight for all relevant shipment
positions on which the merchant can base his bids and offers.

The foregoing reasons explain why the grain marketing

system can co-exist with demand-sensitive pricing by barges

and- trucks.. :Why is. the:situation different. with il rriers?

Unfortunately, Tn: -the: case of rail carriers
srimmediate:competitive market forces.which.would .bring prices
~into. line do.not exist. Such forces as do exist, such as- :
‘intermodal or market competition, tend to operate over too
great a time span to have a bearing on the current market.
Many grain elevators and plants tend to be on a single railroad
line and often do not have economically priced alternative
modes of transportation. Moreover buyers of .railroad freight
have not, up to this time, had the option of contracting for
their freight needs in advance. WNor is there in existence a
visible market price reference system on which future purchase
and sale prices can be based. _



145

= In sum there is no effective way for the grain
merchant to price the uncertainty of future railroad rate
action if such pricing is to be allowed to respond arbitrarily,
‘and on short notice, to correctly, or incorrectly, perceived
-rail transportation demand peaks and valleys as it would
:under total deregulation. . o .

Gl . Since ve believe the grain trade and the public
“Anterest will suffer adversely from the loss of predictability

nherent in total deregulation we would now 1ike to move on
0 examine a new. approach to the basic problem which, of
.necessity, must preserve this element of predictability.while
seeking to deal with all other elements .

‘A;Néﬁ:ﬁpb}dachh

- T 7 What the forego{ng hfsfdrﬁ hsg'demoﬁ$t§ated is
. that new thinking must be applied to the analysis of the
- apparently incompatible problem of protecting.the rail

- .captive shipper while granting to rail carriers the degree

- - of rate making freedom they need for ultimate survival.

o A starting point is to reexamine a number of
- propositions that have played a role in the design of previous
attempted solutions. This reexamination must be done with
some boldness and willingness .toiinnovate and experiment in
recognition of the fact that the present dangerous impasse
cannot be allowed to continue in the name of protecting the .
captive shippers whose plight will certainly not be jmproved:
by the ultimate demise of the mode they are captive to.

A basic question is whether the problem is, in
fact, .as significant as has been suggested. How many truly
. captive shippers are there under today's conditions, when

all competitive alternatives are considered, as well as the

“:.bargaining power of many- shippers. vis-a-vis: their carriers?. -
‘The study commissioned by- the-ICC. had this to say ) L

“The précise extent-of market. dominant. traff is’
difficult to determine. If all forms of transporta-
tion alternatives are considered together with

Jong term adjustments by shippers, very little’
(under 5%) of the traffic would be considered

market dominant. However, short term effects and
the Timited effectiveness of intramodal competition
indicate that 10% to 15% of the rail traffic

appears to be market dominant and a substantial
portion was found to be of a mixed competitive
nature.” :
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A next quest]on is whether 1t is necessarl]y a
fact that those shippers who are in a truly captive category
will, in fact, be abused by their carriers or will intelligent
se]f—1nterest of the carrier, rather than regulation, govern
the carrier's conduct by a recognition that the shipper must

be kept competitive in its market or the carrier loses all
" revenue flnally. .

: In that connect1on it is poss1b1e that, in today s

;c11mate, such abuse of captive shippers (cleary a self-

-. defeating proposition, in the long term, for the carrier)

"= Wwill occur only because the carrier is in desperate revenue
straits and is furnished with he realistic alternative that

would be beneficial to both‘shipper and carrier. In other

words is it not probable that carriers would act with restraint,

in the area of potential abuse of captive shippers, if more

“immediate, practical and realistic revenue raising measures

?‘were avallable to carrier management7

: Th]s ]eads to the’ key quest1on wh1ch 11es at the
 -heart of this new approach -~ namely is it possible that
~much current analysis of the situation of the capt1ve shipper
is outdated in that his major concern may not be max1mum
rate levels (kept in .reasonable check by the carrier's
-interest in keeping its customer competitive in the market
" place) but getting service from his sole source of transportation
{rail) when rail equipment is in short supply and must be
shared equally with non-rail captive shippers?

: Our answer to this queétion is a resounding and
emphatic “yes".

: To this conclusion we add another cruc1a1 element,
“access to contract rates, which the Commission has recently
furnished, in its policy pronouncement legalizing and encouraging
the use of contract rates, as a means of solving many of the
_mutual prob]ems of carrler and shlpper. .

These are the-two concepts ~— the~reanaly51s Tof”
he capt1ve shipper®s dilemma as really being a service

--.problem and- the ava1lab111ty of ‘contract rates to rail-

transportation -~ which, at this time, seem to come together
inexorably, logically -and quite fatefully, to contribute to
the solution of the probiem of finding a simple means of
identifying and protecting the captive shipper.

Here follows the proposal and the underlying
analysis.
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: We will begin with a reanalysis of the captive
shipper's dilemma as a service problem rather than a maximum
rate problem. This theory assumes that maximum rate levels
‘will be determined by transportation competition, market
competition, shipper bargaining power or a combination of
these factors and that a major consideration in minimizing
carrier abuse of the shipper is the carrier's self interest
‘in maintaining its customer competitive in his market place.
HWe recognize the complexity-of this situation and that
desperate carriers, short sighted carriers and carriers in
.complex situations might still abuse shippers. We believe,
.however, the possibility of this abuse on a limited amount
;0f traffic cannot be allowed to outweigh the dangers of

naction in this area.

[E We would also point out that even today, under
Jexisting maximum rate regulation, the victim of such abuse,
“especially if he is a smaller shipper without great resources,
«dis not too well served in his quest for protection by resorting
.to ICC Tlitigation or Court litigation. Such a shipper might
well be better-served by having available to him the option

" of negotiating with his carrier the type of contract rates
..'we are about to discuss. .

L -Is it taking too optimistic a view to assume that

such a shipper would get a reasonably fair shake from his

- carrier in such circumstances? We do not believe so. The
value to a carrier of any shipper offering guaranteed business

to the carrier in the form of commitment to a contract rate

should not be underestimated. A1l kinds of advantages

.accrue to the rail carrier when he has predictable demands

© for service which, for the most part, the system has heretofore
denied to him. The carrier, in such circumstances, can

plan, invest and borrow far more easily and thus perform,

and meet the shippers' demands for service, far more efficiently.

Mhatever their critics might say of them we believe rail

..carrier managers are reasonable_ and intelligent businessmen

. who would much-rather.serve their captive shippers well and

..make a reasonable, and predictable, profit doing it than,
. -.seTf-defeatingly, bleed them to death. . : -

Let us, however, revert to our reanalysis of the
captive shipper situation. If we are correct that there are
factors at work, other than maximum rate regulation, which
normally keep the captive shipper's rates at a leve) which
keep him competitive in the market he seeks to reach, then
his major concern becomes his ability to obtain adequate
service from his carrier to enable him to reach that market,
particularly in times of equipment shortage for, unlike his
more fortunate non-captive competitor, he has, by definition,
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no practicable alternative mode by which to reach his market.
It avails him nothing to have lower rates to his market if

he cannot use them for Jack of available service. Such a
shipper might gladly pay a higher rate for guaranteed service
-for, without service,. he is out of business.

Now we need to note that since captive shippers
-tend to pay higher rates than non-captive shippers, whose
rates have been influenced downwards by the pressure of
competition from alternative modes, nothing would be more
.~economically matural, in times of equipment shortage, than
. for rail carrier management to give the captives priority
.. for service since theip rates, being higher, will produce a
‘“.better return for the carrier. If this practice were
permissible the captive shipper, who pays a higher rate than
his more fortunate non-captive competitor, and is therefore
somewhat ‘disadvantaged "in periods of non-shortage of carrier
. equipment, would get a compensating advantage, in return for
-.his higher rate level, for, in times of equipment shortage,
he would get priority for the rail transportation without
which he is out of business, and his non-captive competitors
would be left to utilize their alternative modes and to
share the residual rail car supply remaining after the
captives were serviced. This practice would amount to a
captive shipper being able to qualify itself for a guaranteed .
car supply, year round, in return for paying a negotiated
rate. Now which shippers would most readily seek this
arrangement? -- the answer is probably only truly captive
rail shippers because non-captive shippers will believe they
can do better over the year by “"playing the field" and -using
alternative modes when these are most economical (in agriculture
it should be noted these modes are substantially exempt and
their rate levels fluctuate with supply and demand).

"In such a system there would be a certain logic as
i;,well_as.equityyx B .

- What prevents this solution from operating today
“now that the Commission has given its blessing to contract
rates? The answer is the application of the common carrier
car service obligation which admonishes, in effect, equal
treatment of all shippers from a service viewpoint. This is
the basis for the Commission's emergency car service orders
in times of equipment shortage. The underlying concept is a
rationing or allocation of the available resources. This
need to free contract rates from the tyranny of the common
carrier car service obligation, if contract rates are to
achieve their true potential, has clearly been foreseen by
ICC Chairman 0'Neal.
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issue, that the matter not be left to administrative interpreta- .
-tion by the Commission but that there be bold, clear legislation
. Wwhich establishes the respectability of rail contract rates -
" beyond all doubt and insulates the equipment requirements of

~-present proposal they must take precedence over the common
“carrier service obligation. There are sound reasons why
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Chairman 0'Neal in his testimony before the Surface
Transportation Subcommittee of the Senate Committee on
Commerce, Science and Transportation on May 22, 1979 mentioned
the need to establish broad policy guidelines to "clarify
the policy stated in Ex Parte 358-F to state that contract
rate agreements will not be disrupted by enforcement of
common carrier obligations outside the scope of a particular
contract e.g. car service orders”.

HWe believe it critically necessary, on this vital

contract rates from the vagaries of the car supply situation,

- the’ tyranny of the common carrier car service obligation an
ithe Commission's car service orders. o ) R

For contract rates to be-efficacious for the -

they should, in today's prevailing circumstances, and in the

‘light of historical developments, as we shall illustrate.

What needs to be noted here is that this is critically

. needed by both parties to the contract. To each the real . .
- benefits flow from certainty as opposed to chaos and unpredictibility.

Both can plan, ‘merchandise, borrow and invest with confidence.
The boon that this would be to rail carriers in particular

‘cannot possibly be overestimated. It is greatly to the

Commission's credit that it has recently recognized the

.enormous potential of contract rates to make a beneficial

contribution to rail rate making at this juncture. Because

some aspects of rail regulation have remained frozen in time

since 1887 we have saddled rail executives with burdens that
most managers could not tolerate. They must make and justify
investments without any assurance that the plant or eguipment

.in question can be used for the service for which it is
-acquired... Few.other managers: go' before-their-financial . -
committees or bankers under such a-handicap. ) ’ ’

. “Hould it be appropriate or fair to modify this =~ B
rule in today's transportation circumstances? o
In considering this question what needs to be

noted is that the common carrier car service obligation came
into being at a time when all shippers were captives, and
there were virtually no alternative modes, and it has remained
unchanged since that time. Clearly, however, it has always
been interpreted to call for equality of treatment between
shippers equally circumstanced, e.q. single car shippers
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rversus unit train shippers. Therefore no fundamental principle
-would be breached in an interpretation that called for equal
treatment within the two classes of captive (or contract)
and non-captive shippers but not necessarily equal treatment
between the two classes. Differences of treatment between
these two differently circumstanced classes of shipper would
ot necessarily be "undue” -- the magic word under the Act.

. We would again mention that this change should be )
- by legislation. The problem with going forward on the basis of
-Commission policy interpretations is the element of uncertainty
that would -remain -- policy can change, such interpretations
can be challenged and, perhaps, blocked. If shippers and
carriers are to make significant investments, and modify
their operations, in reliance on the ‘many certainties,
-which constitute the main value and utiltity of contract
~rates, the availability of the contracted service must be
~invulnerable. If it is not the necessary investments simply
~ Will not get made and little will change. ' :

T -.. 'We can now conclude that a carefully drawn modification
. ;to 'the Taw of .the common carrier service obligation would be

... appropriate to enable rail carrier management to give service
priority to captive shippers. o } :

- We began this paper by virtually throwing up our
hands at the impracticability of developing any simple rules
or presumptions for identifying the true captive shipper or
truly market dominant traffic. MHave we ended up here against
the same brick wall? Is it necessary for us to be able to
identify true captive shippers to ascertain those entitled

to service priority as captive shippers?

Fortunately we believe the answer is "no". The
concept of contract rates (a concept whose time the Commission
has indicated has come) now furnishes a pragmatic solution
.to this problem. We have asked the question "which shippers
. would most readily accept a negotiated rail rate in return
- for guaranteed service?" The answer was that captive shippers
-would. be the most probable takers... If contract. rates.were
;'permittedito-produce‘exactiy'thi57resuTt'of'guaranteed'

L."service then the Togical customers for them would be the

. ‘captive shippers. Would a test be needed to determihe the . -
.degree of "captiveness" to see which shippers were entitled
to such "new concept" contract rates? No -- because by
merely entering into a contract committing a stated volume
of traffic, for a stated period, to the rail carrier a
shipper would be rendering the issue moot because, for the
duration of such a contract, that shipper would be a voluntary,
if not an involuntary, captive. As we have said such an
arrangement would be most attractive to true captive shippers
but would be equally available to others who might see
advantages to their operations in utilizing contract rates.
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Thus no small advantage to this approach is that no further

complex efforts to define captive shipper or market dominance
will be needed.

If, then, we get rid of the need to modify the law
to 1dent1fy, by complex rules, the captive shipper, what
modifications would still be needed to law, or practice, to
make this pragmat1c ‘approach work7

"In examining this quest10n it is perhaps vise to
pause for a moment ‘to place in perspective what we are
“actually proposing to do, conceptually, to the traditional
“methods of furnishing rail transportation and to note the

"s1tuat10n that has historically obtained, with regard to the
'? ‘other modes, and the furnishing of transportation in the
.‘dual role of a contract and a common carrier.

. ’ Ral]road contract rates are not provwded for in:
~:the Interstate Commerce Act nor are they prohibited. They
-are simply not mentioned. The body of legal precedent that,
~until the Commission's Ex Parte 358 pronouncement, has
-inhibtited. railroad use of contract rates has evolved from

‘ICC decisions applying the provisions of the Act applicable
. to rates in _general.

: Under old Part II of the Act, dea]1ng with motor
carr1ers, contract and common carriage are distinguished,

and each authorized, but dual operations are prohibited

except with spec1f1c Commission approval. The effect of

this prohibition, however, is much diluted in the transportation
of grain because it is exempt from regu]at1on.

Under old Part III of the Act, dealing with water
carriers, there are similar provisions and prohibition on
‘dual operations but, once again, the dry bulk exemption,
which virtually exempts water transportation of grain from
regulation, much dilutes the 1mpact of the proh1b1t1on
agalnst dual operatlons : . o

The mod1f1cat10ns now needed in the case of ra11
carriers’ cons1st, in effect, of the authorizing of dual
operations, as both :common carrier and contract carrier,
and a clarification of the conditions, and shipper protections,
which will apply to each form of transportation

We believe the requifed amendments will be comparatively
simple. .

For any rail transportation being performed for a
shipper other than under a written contract all the provisions
of the Act will continue to apply and the carrier will
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The modifications will then provide for the use of
contract rates, negotiated between carrier-and shipper, and
indicate which provisions of the Act will continue to
govern such contracts to insure equality of treatment of
shippers by carriers. We believe the Commission should
continue to have minimum reasonable rate jurisdiction over
.such rates to prevent predatory rate making and the provisions
designed to protect competitors against preference and
prejudice should continue to apply, the underlying principle
.there, of course, being that any shipper similarly situated
should be entitled to a similar contract. In order to make
these provisions efficacious provision would be made for the .

+:Filing of all contracts with the Commission and for the -
~ furnishing, as a service performed by the Commission (preferably
for a fee), of relevant information on executed contracts to
shippers and interested parties. Since this information
“retrieval system will be new it should be carefully designed,
“from the outset, to make maximum use of computer technology
~and te be a model of efficiency. What should be noted is
that while this system would perform the same notice function
-as_the tariff filing system, which furnishes information
solely on available rates, it also is a source, for the .
first time, of much more meaningful statistics. Particularly
--as. the use of .contract rates increases it will show actual
volumes of grain that are committed to be moved. This could

prove very valuable in terms of planning for the rail industry
in general. . ) .

’ . Hhat should also be noted is that this information
retrieval system, properly designed, would meet the problem
of the grain trade's need for a predictable, or reasonably
measurable, future transportation cost structure sufficient

to preserve the benefits of forward pricing earlier discussed.

: A critical new and separate provision, of course,
ould be the-modification. to.the common carrier.car-service:
bligation that would enable priority for equipment to be
Tawfully given, in times of equipment shortages, to shippers
-'who had ‘rendered themselves indisputably captive by entering
into contract rates. . ) s

With this provision it is obvious we are dealing
‘with a crucial public interest question -- what would be an
appropriate modification to the common carrier service.
cbligation in the face of today's competitive conditions as
contrasted with those of 188772 .

The answer could range from the boldest, which
would be the granting of full priority on cars to contract
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shippers for the movement of their contracted minimum volume
in times of car shortage, on the one hand, to an experimental
approach on the other, analogous to that used with unit
trains, of earmarking a stated percentage of a carrier’s
fleet as eligible for contract rates with the balance of the
fleet available for, and subject to the rules of common
carrier service. We would suggest that boldness here would
not be inappropriate when we note that the current dialogue
has contemplated total deregulation of rail rates (phased
over time) as one means of saving the railroads. We recognize,
however, that there will be a temptation to be tentative
here. and select the conservative approach. We would urge
against it because it seems inevitable that any arbitrary
allocation will tend to create discrimination between the
Yins" and the "outs". Probably the wisest course is that
the balance for each carrijer fleet, between contract cars

and common carrier cars, should be allowed to develop naturally
.-based on shipper needs. ) . : I -

) We believe that the concept here.ddvanced,1like
anything new, will create problems, particularly in the
early stages, when the mix between common carrier shippers,
- contract shippers and the equipment to serve both classes
© fairly may be far from established.

: We do not believe any of these problems should be
_beyond the ingenuity of man to soive. Probably a phased in

approach may commend itself with control vested in the
Commission. to insure an orderly transition, with minimum
hardship, from an all common carrier system to the ultimate
dual system.

- We believe the basic proposal is sound and could

lead to a rejuvenation of the railroad system with rail

carriers returned to prosperity, able to tailor their services
to individual shipper needs, to maximize the inherent advantages
of rail service, and to furnish a quality of service, even
special service, for which shippers would be delighted to
. _pay. .. Cargill and the I1linois Central Railroad had such a
~“-yiston in 1968 of a Rent-A-Train with aguaranteed minimum

- average train speed .of .25 miles per hour, loaded or empty.

. It was. then an idea whose time had not yet come.. Are there
such trains in the future, operating on high speed tracks,

with guaranteed speeds, or delivery schedules, or functioning
in whatever manner, or with whatever characteristics, that a
willing shipping public is willing to pay? Contract rates
could make it so. It is a consummation devoutly to be
wished.
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- Quite simply the existence of these "new concept®
contract rates would divide shippers into two categories --
a classification that would more truly reflect the realities
of today as contrasted with 1887. The two classes would be
involuntary or voluntary captive shippers, who choose contract
rates, and common carrier oriented shippers who chose to
retain the option of playing the field among a variety of
modes including rail. - The appropriate 1887 car service rule
was equal treatment of all shippers in time of car shortage
because, at that time, all shippers had the same competitive
circumstances in that, for all practical purposes, there

. weére no alternative modes and all were captive shippers. A
- 1979 updating of that principie of equality among shippers

. similarly circumstanced would logically seem to call for a

more. f]ex1ble solution a]ong the lines d]scussed

L . Up to this po1nt we have tended to d1scuss thls

proposa] primarily in the context of the captive shipper and
“rate regulation of maximum rates and a pragmatic solutIon to
-that part1cu1ar ‘thorny problem.

: What shoild not be lost swght of is that contract
rates (properly conceived and supervised) can make significant
contributions to achieving many goals which the Congress has

.. encouraged, in the 4R Act and elsewhere, but which goals:
‘have remained frustratingly.elusive. Examples are:

1.. Seasonal rates -~ the levelling of peaks and
- valleys;

2. Impnoved car utilization;
3. Closer coshAand service'relationship;
"4. " Service tailored to shipper's needs;

-5 »Cap1ta\ 1ncent1ve rates and goa1s,

”*:of ra11 strengths,

6. Encourage sh1pper lnnovattons to take advantage

7.  Rail emphas1s on service as a strength rather
than a-weakness; .

8. Greater equality in agriculture between modes --
competitors contract for long term movements.

9.  Last, but far from least, the element that has
been already ment1oned and simply cannot, in today's perilous
situation, be overemphasized -- namely the enhanced planning
ability which is conferred on rail carrier management.
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This is not an exhaustive list.

It should also be noted that in recent times the
rail carriers' main success story, when in competition with
other modes, has been in bulk movements in unit trains with
tariffs that come close to being essentially contract rates
containing, as they do, aniincentive to ship a stated volume
. rather than a contractual obligation to do so.

) We would 1ike to conclude with a quotation from
“the recent study done for the ICC by the Kearney Management
;" Consultants. - To us this independent observation suggests
©_that in tackling today's rail carrier problems a solution
“that tinkers with, or modifies, the historic common carrier
‘concepts, as we are frank to admit, this one does, is not
~all bad. Now note Kearney at page 1I-4 of its April 10,
1979 study, thus: N . R

“There has been a shift in the railroad's competitive
advantage over the last 30 years. Increasing

labor costs have made terminal and classification
functions relatively more expensive. As a result,
single car movements and very short movements are
increasingly not cost competitive with motor
carriers. The railroad’s strength appears to lie

in the realm of high volume, long haul traffic

where the regularity and size of the movements
permits such labor saving innovations as high
capacity specialized cars, unit train operation,

and special run-through services. In such movements,
the raiiroad becomes an integral part of the
materials handling system for a set of closely
interrelated processing/distribution functions.

The close coordination between auto parts, train
schedules and automobile assembly plant operations
...7s a prime example .of this.. As this .trend. progresses,. .
"7 the-railroads may become Tess well equipped to - C
handle a random flow of.general purpose cars,
.. - .. moving:.in relatively unpredictable patterns;.and
: requiring ‘repetitive switching and classification.
This trend raises a serious question whether the
traditional concept of rail common carriage is
economically feasible in the current environment."

Conclusion

To our certain knowledge our country has been
struggling with transportation reform since before the
Kennedy transportation message and, in particular, with the
search for a means to reconcile rail rate making freedom
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. with the plight of the captive rail shipper. Such has been
the intractible nature of this problem that failure to
resolve it has been the ultimate rallying point of every
vested interest, over the intervening years, who opposed

_ transportation reform other than under its own prescription.
"As a result, the railroads have continued to wither.

S To-all parties genuinely interested in moving'
:forward from a status quo that all agree threatens the
- national welfare we commend these .thoughts.

Senator McGoverN. Thank you very much, Mr. Springrose, for
your testimony.
We will move on now to Mr. Norton.

STATEMENT OF JOHN NORTON

Mr. Norron. Thank you, Mr. Chairman, and thank you for the
opportunity to be heard today.

In response to your invitation to testify this morning, we have
filed our written statement which I request be included in the
record [see p. 159).

I would like to take this opportunity to summarize our statement
which strongly endorses the concept of transportation contracts
between shippers and railroads. We believe this to be one of the
most important objectives of needed rail regulatory reform.

A second key objective, equally as important as contracts, is
increased rail-to-rail competition within the existing rail network.
Mr. Florio has already declared competition as a key, and we
strongly support this statement. I will touch on both objectives,
contracts and competition in my remarks, starting with responses
to questions about contracts raised in your letter of September 18.

You asked about our experience with contracts and problems
which we have encountered. Du Pont has extensive experience in
moving goods by contract carriage. Over one-third of Du Pont’s
tonnage is now moved by contracts with transportation companies,
these being executed primarily for bulk shipments with marine
and pipeline carriers. Although we are engaged in negotiations
with several railroads and hope these will lead to contracts, none
have yet been finalized. I know this slow progress has disappointed
Chairman O’Neal, as it does us, but there are valid reasons for the
snail-like progress.

One is the type of contract Du Pont is interested in. We are
interested in going much beyond rates and quantities. Most of our
rail shipments are in tank or hopper cars we own or lease. We are
therefore keenly interested in transit times since any delay in
transit time adds to the burden of transportation equipment we
must bear. Many of the commodities we ship present some hazard
to the public or the environment if not properly contained. We
therefore want to specify precisely the safety considerations in the
contracts.

Most of our rail shipments are destined for further manufactur-
ing and go to manufacturers who desire to keep minimum inven-
tories. Precision of delivery, which we would like to specify in
contracts, is therefore important.
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And lastly, there is a tremendous diversity in our rail shipments,
with each different chemical compound requiring individual atten-
tion in loading, unloading, packaging or equipment specifications.
This complexity is not helped by the lack of familiarity rail execu-
tives have with this new way of doing business, and with uncer-
tainties both shippers and railroads have as to what can and
cannot be agreed to and what standing the contract might have
when railroad resources are overtaxed. I will get into these prob-
lems more fully in answering other questions.

You asked about significant benefits and liabilities shippers
might expect with contracts. I see shippers of all types as having
benefits in two primary ways: First, from assured dependability of
service; and second, by being able to address specific problems,
including safety, which are peculiar to individual commodities.

Railroads cannot at present be compensated for producing better
or safer service on individual shipments, nor can shippers be com-
pensated when inadequate rail service causes increased costs or
lost sales opportunity. These problems can be addressed in con-
tracts with benefits to both shippers and carriers.

The shippers will benefit in two primary ways: First, the oppor-
tunity contracts give to increased market share, or to hold on to
valuable existing traffic; and second, operating economies which
will flow to railroads as a result of advanced knowledge of their
workload. ’

You asked about obstacles that inhibit shippers and railroads
from making contracts. I have already touched on three: complex-
ity of some operations, lack of familiarity with this new way of
doing business, and several uncertainties about the scope and dura-
tion of the new policy decision. Time and effort will cure some of
these problems, but the uncertainty should be removed through
legislative action.

There is another obstacle which will bother certain shippers.
This is the question of confidentiality. We in Du Pont have serious
concerns about filing for public notice the full text of any rail
contract we enter into. Contracts of the type we seek and have
with other carriers of necessity contain important trade informa-
tion. As much as we favor contracts, we would forego them rather
than to reveal confidential market data to our competitors. We do
not object to filing summary data with the ICC for their informa-
tion and to aid them in adequately protecting the public interest.

You asked about incentives large and small shippers can offer to
encourage railroads to participate in contracts. I don’t foresee ship-
pers having many problems in interesting railroads in entering
into contracts once the railroads become more familiar with ex-
ecuting contracts, and the status, scope and duration of contracts
are firmly established in law. The railroads won’t need separate
incentives from shippers once they see the advantages contracts
provide in increasing market share and reducing costs.

On the other hand, certain rail carriers who feel they have
particular moves captive to the rail system and to their particular
railroads will need incentives to consider contracts. Merely author-
izing contracts will not be enough in these cases, and in this
respect I disagree with my friend Mr. Springrose. This is a reason

~
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for opening up the competition among railroads a point I will get
to later.

You asked if shippers need to be protected from possible discrimi-
natory aspects of contracts. I believe the answer is yes, but I do not
anticipate that the railroads will intentionally withhold contracts
or discriminate in executing them. They have too many incentives
in the other direction. Therefore I believe legislation should ad-
dress the question of how to insure equal access to contracts by all
types and sizes of shippers.

One obvious step is to facilitate contract negotiations between
rail carriers and shipper groups such as cooperatives, shipper asso-
ciations, and freight forwarders. This system works well in Europe
and should work well here.

Finally, you asked to what extent common carrier obligations
need be retained. In Du Pont, we expect contracts will become the
basis for 50 percent or more of our rail tonnage, covering the high
volume, repetitive moves, and this may be a pattern for other
shippers. However, we still will have many spot shipments by rail
and other shipments for which contracts are not appropriate. We
will then continue to need a rail system responsive to common
carrier obligations. We believe both systems can exist in harmony
without discrimination to either class of shipper if contract obliga-
tions and common carrier obligations have equal standing.

I have said earlier that achievement of increased rail-to-rail com-
petition within the existing rail network is as important as con-
tract, and I would like to justify that statement. Although there is
an abundance of rail trackage in the United States, an overabun-
dance in some -areas, shippers often have to run an economic
blockage to make. use of the full range of rail services of those
carriers willing to carry his freight. This economic blockade is
maintained by originating and delivering rail carriers through
their denial of reasonable joint rates over through routes which are
disadvantageous to them. This denial is sanctioned in the act under
section 10705. As a result, shippers are placed in a dilemma. If
safety, transit time or car supply via the only established joint-rate
route is inadequate, and if all the rail alternatives are rated as
combinations, the economic penalty may be so large as to drive the
shipper to an alternative mode, often never to return.

I have an example of this market dominance by railroad rate
strategy. However, I see my 10 minutes are almost up, and I would
prefer to use this time to encourage this committee and other
involved congressional committees to seriously consider the impor-
tance of intermodal ownership as a further means of helping solve
not only some of the problems of rail carriers, but many problems
of the shipping public and other modes. Except for plan 2 piggy-
back, I know of no substantial offering of through intermodal
freight services by any transportation company. The benefits of
intermodal operations, and there are many, can be obtained under
present law only by the shipper or his agent dealing with the
individual modes separately and then linking the modes together
by his own effort. The various transportation resources could be
much better utilized if multimodal transportation companies with
single profit incentive were permitted.

Thank you for this opportunity to make this statement.

[Testimony resumes on p. 165.]

[Mr. Norton’s prepared statement follows:]
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TESTIMONY OF JOHN H. NORTON,
DIRECTOR OF TRANSPORTATION & DISTRIBUTION,
E. I. DU PONT DE NEMOURS AND COMPANY
BEFORE THE SUBCOMMITTEE ON
ECONOMIC GROWTH AND STABILIZATION
OF THE JOINT ECONOMIC COMMITTEE AND
THE SUBCOMMITTEE ON TRANSPORTATION
AND COMMERCE OF THE HOUSE
INTERSTATE AND FOREIGN COMMERCE COMMITTEE
SEPTEMBER 27, 1979

My name is John Norton, and I am Director of Trans-
portation & Distribution for E. I. du Pont de Nemours and
Company, a diversified chemical company headquartered in

Wilmington, Delaware.

Du Pont appreciates this Committee's invitation to
express our views on this very important topic of deregulating
the Nation's rail industry. The Du Pont Company recognizes
the need for a revitalized private sector rail system capable
of generating revenues sufficient to meet rail capital require-
ments. Du Pont, therefore, supports efforts to remove burden-
some overregulation of the railroad industry which restricts
the setting of rail freight rates in the competitive market-
place. Du Pont particularly favors the expanded use of
contracts which include performance standards to enhance the

safety and overall productivity of rail transportation.

I intend to direct my remarks this morning to this
question of the ability of railroads and shippers to enter
into contracts for service. We view this as an extremely

important part of the entire deregulation program. The
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ability to contract for service will help the shipper who is
captive to the rails to ensure an acceptable level of service.
I will address the balance of benefits and problems that we

see in initiating rail service contracts.

The current system of railroad regulation reflects
a series of uncoordinated actions intended to remedy specific
problems encountered during the past 100 years. The result
is an inconsistent hodgepodge which no longer recognizes the
economic condition of the railroads, the nature of intermodal
competition, or the needs of shippers and consumers. Although
much was accomplished by the 4-R Act ~- the first comprehensive
attempt in many years to reexamine the needs and assumptions
underlying economic regulation -- much more is needed now if

the railroads are to survive as private entities.

We'applaud current initiatives by the Department of
Transportation, the Interstate Commerce Commission, and the
Congress aimed at substantial derequlation of the railroads.
Among the most meaningful proposals are those that will permit

contracts between shippers and carriers.

Advantages of Contracts

Service contracts between railroads and shippers
will be no panacea for the pPlight of the railroads. However,
long-term agreements will assure the railroads of certain

revenues over an extended period of time. They can also be
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helpful in raising badly needed capital for the carriers,
while offering a certain degree of rate stability for shippers

as the current rate regulation by the ICC is further curtailed.

Du Pont moves substantial amounts of commodities
under annual volume tariffs. We generally are satisfied with
the level of these rates which should be similarly protected

under specific contracts.

But beyond these obvious economic considerations
we see great opportunities to enhance safety and service.
As an example, contracts will permit the shippers and carriers
to agree upon operating conditions such as how and where
in-transit inspections are conducted, where rail cars will be
positioned in the train, when the'car will be moved, speed,
train length, pick-up and delivery times, transit times, etc.
Services which add to cost will be recognized and agreed upon;
we are willing to pay the added cost for the particular type
of service that we need. 1In short, we see economic, safety,
and service incentives for sﬁippers to enter into these
contracts; more predictability of service requirements and

revenue should be attractive to the railroads.

Transportation contracts are not a novelty with
Du Pont or the chemical industry. They are commonplace in
the less regulated modes. For example, unregulated water
shipments account for 25 percent of all freight tonnage

moving to or from our plants. This mode has the freedom to
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enter into contracts which allows the shipper and carrier
to specify and agree on steps to improve safety and
productivity, as well as other essential conditions of

service.

For example, a typical contract with a marine tower
addresses such issues as maximum safe wind conditions for
operation, safe berths for loading and unloading, use of
explosion proof lanterns, and prohibitions against smoking
or carrying matches. Operating parameters which affect
productivity are also addressed -- such as fuel consumption,

speed, communications, and loading or unloading schedules.

I believe that this unregulated mode is more in
tune with today's transportation needs because carriers'
ability to enter into contracts has allowed them to meet

shipper needs for safety and productivity.

The Need for Legislative Action

It has been nearly a year now since the Interstate
Commerce Commission ruled that contracts represented a per-
missible arrangement between shipper and rail carrier. It
is discouraging to note that despite our efforts, and we
suppose those of our shipper colleagues, we know of no

significant contracts between shippers and railroads.

We, of course, probably do not have all the answers

to why there has been this lack of results. However, our
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dealings with the railroads during the past year have shown

us several areas of concern. First, we believe that there

is a genuine reluctance on behalf of railroads to rely heavily
on the "policy statement" of the ICC, an agency which has

been rapidly changing many broad policy directions in recent
months. We believe that this perceived weakness in the current
administrative authority to enter into contracts can be

remedied by the sureness of legislative mandate.

Second, railroads have been under the yoke of
regulation for nearly 100 years. Although the change in the
railroads' approach to marketing their services may come
slowly, the railroads will be less inhibited to respond to
shippers' suggestions for service agreements in a less

regulated environment.

Third, the ICC policy statement requires that
contracts between rail carriers and shippers be made public
information--contrary to the entire thrust of other private
business dealings. Valuable proprietary and marketing
information could be gleaned from contract publication -- which
we oppose. We and cur competitors do not publish our labor
or materials contracts, or transportation contracts for unreg-
ulated modes. Requiring publication of rail contracts will be
a serious impediment in many cases to their successful nego-
tiation. Minimum filings should provide the Commission with

information sufficient to protect shippers from discrimination.
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If we are really committed to utilize the forces of the market-
place, to promote and strengthen competition, we should be

prepared to truly let the marketplace operate. Shippers should
be completely free to negotiate for services from the railroads,

as they currently do for any other service.

Contracts and the Common Carrier Obligation

We recognize that concerns have been expressed that
the creation of contract rail service may produce unwanted
discriminatory effects on shippers who do not have contracts
with carriers. We support the retention of the common
carrier obligation to protect shippers who, for whatever
reason, do not contract with the railroads. We believe that
as long as the common carrier obligation does not interfere
with the right of parties to contract, it should be retained.
We believe that both systems can live together. The rail-
roads are, we believe, capable of exercising these dual duties,
balancing their responsibilities under contracts and the common

carrier obligation.

Conclusion

Of course, this issue of contracts for rail service
should not be examined in a vacuum. This innovative concept
must be considered along with other vital elements of a
deregulation program, such as freedom of entry. For example,

competitive pursuit of contracts by two or more carriers will
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lead to more tailoring of services to shippers' needs and
imaginative approaches to increased productivity that will

eventually enhance the carriers' profits.

In summary, Du Pont supports enlightened efforts
to remove the heavy hand of restrictive regulation from the
railroad industry. Among the proposals that can benefit
shippers and carriers are those that provide for contracts.
Contracts which recognize individual circumstances and needs
can help enhance rail safety and productivity. We need the
Nation's railroads. We think they need a change in present

law. Thank you for this opportunity to express our views.

Senator McGoverN. Thank you very much for your statement,
Mr. Norton, and we will move on now to Mr. Massey.

STATEMENT OF E. MORGAN MASSEY

Mr. Massey. Thank you, Senator McGovern and Chairman
Florio.

I am president of A. T. Massey Coal Co., which is the coal
division of St. Joe Minerals Corp., and I am also here representing
the board of directors of the National Coal Association. Our compa-
ny produces about 12 million tons a year which puts us in about
the top 10 producers in the United States, and I think we are the
No. 2 exporter in the United States. But still, all that adds up to
only 2 percent of the U.S. coal production. It is an awfully big
industry, and it represents the largest portion of the railroad traf-
fic in this country.

I appreciate the opportunity to express my company’s views and
those of the coal industry on regulatory protection of captive ship-
pers, contract ratemaking and some other rail regulation issues.

Mr. Chairman, I assume that my formal statement will be en-
tered into the hearing record [see p. 169].

Senator McGoveRN. Yes. All of the prepared statements will be
printed as though read.

Mr. Massey. The position of the coal industry on proposed regu-
latory changes encompassed within the provisions of Senate bill
796, which is the proposed Railroad Deregulation Act of 1979, was
presented in testimony by National Coal Association president,
Carl Bagge, on June the 6 before the Surface Transportation Sub-
committee of the Senate Committee on Commerce, Science and
Transportation.

Mr. Chairman, I respectfully request that a copy of NCA’s June 6
statement be included in the hearing record [see p. 181] inasmuch as
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it presents information which is directly relevant to the issues now
under consideration by your subcommittees.

In my formal statement I would like to focus on three subject
areas.

First, I will review the issue of rail market dominance involving
coal shippers who are captive to rail transportation. These captive
shippers require protection against unreasonable rates, inadequate
service and many other conditions now regulated under the Inter-
state Commerce Act.

Next I would like to discuss the views of the coal industry on
contract ratemaking as a technique to achieve rail carrier pricing
flexibility appropriate to the transportation performance and serv-
ices furnished.

Finally, if time permits, I will summarize the views of the coal
industry on ratemaking and on nonratemaking issues that are
associated with rail deregulation.

Rail market dominance over coal shipments is a fundamental
issue which must be addressed in considering rail deregulation 65
percent of the Nation’s annual coal production moves by rail for
most or all of the distance from the mines to the users. A recent
NCA coal transportation study shows that an overwhelming por-
tion of the coal shipped by rail nationwide is captive to the rail-
roads. On all coal tonnages shipped by rail, the study found that 85
percent had no practical alternative to rail transport.

Again, Mr. Chairman, I would respectfully request that this
study be inserted in the record.

Senator McGoverN. Without objection, that will be printed [see
p. 202).

Mr. Massey. From 1969 to 1978, rail rates for coal traffic have
increased 128 percent, or more than 14 percent per year on a
national scale. In 1978 and 1979, even more severe selective coal
rate increases have been allowed, giving rise to serious concerns by
the coal industry that rapid acceleration in rail rates may cause
unacceptable increases in the delivered price of coal and thereby
interfere with the national effort to increase the use of coal, reduce
the dependence on imported oil, and preserve natural gas supplies
for higher and better uses. Rapidly increasing rates will also mean
higher energy costs for electric utilities and industrial users and
higher costs for goods and services to the American public. Also,
slower growth in coal use will reduce the potential rail carrier
revenues from coal traffic.

A case in point is the recent ICC decision which authorized coal
rate increases of 38 percent for the Louisville & Nashville Railroad.
This was approved under two consolidated proceedings befcre the
ICC. One increased rates on L. & N. originated coal traffic by 22
percent and another increased L. & N. coal rates on shipments in
the South by 13 percent which, due to compounding, produces a
combined increase of 38 percent.

This 38-percent rate increase will permit the rail carrier’s reve-
nue on coal traffic to become 169 percent of the variable cost for
providing such transportation services according to the ICC Chair-
man’s testimony on September 24 before the Surface Transporta-
tion Subcommittee of the Senate Committee on Commerce, Science,
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and Transportation. The coal industry views the recent trend of
major coal rate increases with considerable alarm.

While coal traffic contributes its fair share to rail carrier rev-
enues, the ICC should certainly assure that coal is not treated
unfairly in the ratemaking process because it constitutes rail
market dominant traffic. Further, it should be the duty of the ICC
to assure that coal is capable of being routinely delivered to cus-
tomers at a price that is not inflated by unreasonable rail rates
which would discourage its use. :

Coal is the leading commodity transported by rail. Since 1975,
coal has represented 20 percent of the total carloadings of rail
freight across the Nation each year. Coal traffic also constitutes a
primary revenue reserve source for several major rail carriers.
Through the years, rail carriers have participated in developing
evolutionary coal ratemaking structures starting from single car
rates and moving-into multiple car, annual volume, trainload, and
unit train rates during recent years in order to tailor coal rates
to the needs of particular coal shippers, both producers and
customers.

However, there seems to be some uncertainty among rail carriers
regarding contract ratemaking as a step toward moving foward
with achieving rail services pricing flexibility commensurate with
specified coal traffic service requirements. The concern about possi-
ble violations of a common carrier’s obligation under the Interstate
Commerce Act to hold out reasonable, nondiscriminatory rates and
services should have been effectively removed through a favorable
decision involving contract ratemaking issued by the ICC a year
ago.

The coal industry supports the concept of contract ratemaking
and recommends that the Government clearly adopt a policy that
contract ratemaking is a'lawful transaction between a shipper and
a rail carrier, and that such transactions should be under the
purview of the ICC from the standpoint of, No. 1, applying proce-
dures for facilitating contracts by shippers and/or rail carriers
desiring to pursue contract ratemaking negotiations with other
parties; and two, determining that rail carrier services are reason-
able and sufficient for shippers whose freight traffic is not involved
in contract ratemaking transactions with rail carriers.

This would allow private carriers and shippers to engage in
conventional business practices while insuring that Government
involvement is held to a level required to protect legitimate public
and private interests. It also would provide for the orderly reduc-
tion of Government participation in the ratemaking process. Thus,
fhe 1ICC’s efforts in the ratemaking area can be held to a minimal
evel.

The coal industry supports the inclusion of an enabling provision
in the Interstate Commerce Act which would explicitly allow con-
tract rate agreements as a method of increasing rail services pric-
ing flexibility and of providing a businesslike technique for carriers
and shippers to mutually agree on, one, acceptable rates; two,
service requirements; three, dedication of carrier and shipper-
owned rail equipment; and four, adjustment in rates or other com-
pensation for use of shipper-owned rail equipment.
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It remains essential that an independent agency, the ICC, contin-
ue having jurisdiction over resolution of discriminatory practices
that could result from the many aspects of rail carrier and shipper
interactions, including the impact of contract rate agreements on
the availability of rail carrier services to all shippers.

I am not aware of any contract ratemaking agreements currently
in force in the coal industry. This probably results from several
factors: One, concern of rail carriers regarding possible violation of
common carrier obligations; two, reluctance to become bound by
long-term agreements that would place limits on rail rates; three,
apprehension of rail carriers with respect to meeting specifications
for rail services; and four, opposition to penalties that may be
incurred for nonperformance, whereas no such conditions are pres-
ently encountered.

Benefits associated with contract ratemaking are: One, contract
ratemaking agreements are attractive inducements to investors to
provide equity capital. Two, a sense of permanency is established
and permits coal users to plan for orderly coal purchases. Three,
some cost control.is furnished inasmuch as rail rates would be
bound over the length of the contract. And four, investments by
shippers and carriers in specific rail equipment are protected with
respect to cost recovery. Some liability could ensue to the coal
shipper who cannot supply or consume coal on a timely basis and
is still required to meet contractual commitments for rail services.

Obstacles inhibiting shippers and carriers from successfully nego-
tiating contract ratemaking agreements appear to consist essential-
ly of uncertainties in resorting to new approaches for acquiring rail
services and perhaps a reluctance to commit to specific service
levels under the deteriorating trackage conditions. Shippers can
offer rail carriers significant incentives for participation in con-
tract ratemaking through the furnishing of shipper-owned rail
equipment needed to expedite movement of coal traffic and result-
ant rail carrier revenues.

Mr. Chairman, I will be glad to answer any questions at this
time, or written responses subsequent to this hearing.

[Testimony resumes on p. 256.)

[Mr. Massey’s prepared statement and attachments follow:]
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STATEMENT BY E. MORGAN MASSEY ON RAIL DEREGULATION BEFORE THE
SUBCOMMITTEE ON ECONOMIC GROWTH AND STABILIZATION OF THE
JOINT ECONOMIC COMMITTEE OF CONGRESS AND THE SUBCOMMITTEE ON
TRANSPORTATION AND COMMERCE OF THE HOUSE COMMITTEE ON INTER-
STATE AND FOREIGN COMMERCE, PRESENTED ON SEPTEMBER 27, 1979.
Mr. Chairman and Members of the Subcommittees:

My name is E. Morgan Massey. I am President of A. T.
Masséy Coal Company, Incorporated, the Coal Division of St.
Joe Minerals Corporation, and a member of the Board of Dir-
ectors of the National Coal Association. A. T. Massey Coal
Company produces approximately 12 million tons of metallur- -
gical and steam coal annually. We have coal mining operations
in Kentucky, Virginia, West Virginia, and other states. In
addition to supplying coal to various markets in the United
States, we are engaged in exporting coal to foreign customers
using East Coast and Gulf Ports through our subsidiary,
Massey Coal Export Corporation.

I appreciate this opportunity to express my company's
views and those of the coal industry on rail deregulation
issues under consideration at this hearing. My statements
on regulatory protection of captive shippers, contract rate-
making, and other rail regulatory issues reflect the position
of the coal industry adopted in consideration of legislative A
proposals introduced in the Congress earlier this year in the
form of $.796, the proposed Railroad Deregulation Act of 1979.
- The position of the coal industry on proposed regulatory
changes encompassed within the provisions of S.796 was pre-
sented in testimony by NCA President Carl E. Bagge on June 6,

before the Surface Transportation Subcommittee of the Senate
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Committee on Commerce, Science, and Transportation. Mr. Chair-
man, I respectfully request that a copy of NCA's June 6 state-
ment be included in the hearing record inasmuch as it presents
information which is directly relevant to the issues now under
consideration by your Subcommittees.
In my formal statement today, I will focus on three sub-

ject areas:

e First, I will review the issue of rail market
dominance involving coal shippers who are cap-
tive to rail transportation. These captive shippers
require protection against unreasonable rates, in-
adequate service, and many other conditions now
regulated under the Interstate Commerce Act.

e Next, I will discuss the views of the coal
industry on contract ratemaking as a technique
to achieve rail carrier pricing flexibility
appropriate to the transportation performance
and services furnished.

e Finally, I will summarize the views of the
coal industry on ratemaking and on non-rate-
making issues that are associated with rail
deregulation.

Rail Market Dominance Over Coal Shippers

Rail market dominance over coal shipments is a fundamental
issue which must be addressed in considering rail deregulation.
About 65 percent of the Nation's annual coal production moves
by rail for most, or all, of the distance from mines to users.
This represents about 481 million tons of the 740 million tons
of coal production estimated for 1979 by the National Coal
Association. Assuming coal production of 887 million tons in
1983 (NCA forecast) and continuation of the 65 percent rail
share, rail carriers would be expected to transport about 100

million additional tons of coal per year by 1983, or a total of
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about 580 million tons.

1/

Moreover, an NCA coal transportation study-' shows that
an overwhelming portion of the coal shipped by rail nation-
wide is captive to railroads. Of all coal tonnages shipped

by rail in 1977, the NCA study found-that 85 percent had no
practical alternative to rail transport. Mr. Chairman, at
this point, I respectfully request that this study be inserted
in the record of these hearings.

Based on this study, coal is clearly a market dominant
commodity. As such, we believe that the concept of maximum
rate regulation should be continued and not be terminated.

The ICC should continue to have jurisdiction over'coal
shipments by rail carriers under existing provisions of the
Interstate Commerce Act dealing with market dominance and the
protection of captive shippers, including the powers to set
maximum rates, to suspend rates, and to determine the reason-
ableness of general rate increases. However, our recommendation
should not be construed as an endorsement of recent ICC decisions
which have sustained significant increases in rail rates for
transporting coal.

From 1969 to 1978, these rates have increased 128 percent,
or more than l4 percent per year, on a national scale. In
1978 and 1979, even more severe selective rate increases have
been allowed, giving rise to serious concern by the coal indus-
try that rapid acceleration in rail rates may cause unaccept-

able increases in the delivered price of coal and thereby

17 "Captive Coal Shipments by Rail," NCA, May 1979.
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interfere with the national effort to increase the use of
coal, reduce dependence on imported oil, and preserve natural
gas supplies for higher and better uses. PRapidly increasing
rates will also mean higher energy.costs for electric
utilities and industrial users and higher costs for goods and
services to the American public. Also, slower growth in coal
use will reduce the potential rail carrier revenues from coal
traffic.

A case in point is the recent ICC decision which author-
ized coal rate increases of 38 percent for the Louisville and
Nashville Railroad. This was approved under two consolidated
proceedings before the ICC. One increased rates on L & N,
originated coal traffic by 22 percent and another increased
L & N's coal rates on shipments in the South by 13 percent
which, due to compounding, produces a combined increase of
approximately 38 percent.

This 38 percent rate increase will permit the rail carrier's
revenue on coal traffic to become 169 percent of the variable
cost for providing such transportation services according to
the ICC Chairman's testimony on September 24, before the Sur-
face Transportation Subcommittee of the Senate Committee on
Commerce, Science, and Transportation.

In other recent cases, Fhe ICC has approved coal rate
increases which reflect ratios of revenue to variable costs

2/ 3/

ranging from 170 percent=’ to 203 percent.=" The coal industry

2/ Docket No. 36970, Annual Volume Rates on Coal--Wyoming to
Flint Creek, Arkansas, served May 25, 1979.

3/ Docket No. 36936, Incentive Rates on Coal--Hayden, Colorado
to Kings Mill, Texas, served January 17, 1979.
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views this recent trend of major coal rate increases with con-
siderable alarm.4/ .

While coal traffic contributes its fair share to rail
carrier revenues, the ICC should assure that coal is not
treated unfairly in the ratemaking process because it consti-
tutes rail market dominant traffic. Further, it should be the
duty of the ICC to assure that .coal is capable of being routinely
delivered to customers at a price that is not inflated by un-

reasonable rail rates which would discourage its use.

Contract Ratemaking for Coal Traffic Moved by Rail Carriers

Coal is the leading commodity transported by rail. Since
1975, coal has represented about 20 percent of the total car-
loadings of rail freight across the Nation each year. Coal
traffic also constitutes a primary revenue source for several
major rail carriers. For instance, in 1978, according to rail
industry statistics, 60.6 percent of Norfolk and Western's
originated freight tonnage was coal. This figure was 57.6 per-
cent for the Chessie System, 43.5 percent for the Burlington
Northern, 30.5 percent for the Family Lines (SCL/L & N) System,
27.8 percent for the Southern Railway, and 23.1 percent for
Conrail. '

These carriers, among others, should have a major interest
47 In I & S No. 9199, Unit Train Rates on Coal--Burlington __

Northern, Inc., served July 13, 1979, the ICC approved

rates which reflect 171 and 180 percent revenue to vari-

able cost ratios for coal movements from the west to loca-

tions in Iowa; and Docket No. 46180, San Antonio City Public
_Service Board v. Burlington Northern, Inc., decided May 23,

, supported & new coal rate which reflected a 176 per-
cent revenue to variable cost ratio.
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in seeking greater use of coal. Such rail carriers probably
can be expected to pursue‘advanced approaches for marketing
of rail services to move coal. Through the years, ;hese
carriers have participated in developing evolutionary coal
ratemaking structures starting from single car rates and mov-
ing into multiple car, annual volume, trainload, and unit
train rates during recent years in order to tailor coal rates
to the needs of particular coal shippers, both producers and
customers.

However, there appears to be some uncertainty among rail
carriers regarding contract ratemaking as a step towards mov-
ing forward with achieving rail services pricing flexibility
commensurate with specifiéd coal traffic service requirements.
The concern about possible violations of a common carrier's
obligation under the Interstate Commerce Act to hold out rea-
sonable, non-discriminatory rates and services should have been
effectively removed through a favorable decision involving
contract ratemaking issued by ICC a year ago. '

A 1973 study,il sponsored by the U. S. Department of
Transportation, furnished conclusive findings and recommenda-
tions in support of contract ratemaking. This study recommended
that the Interstate Commerce Act be amended "'to establish the
policy that contract rates do not constitute an unfair or
destructive competitive practice within the meaning of National
Transportation Policy." The study report also recommends that
57 "Study to Identify and Analyze Existing Impediments to the

Use of Railroad Contract Rates in the United States," Fed-

eral Railroad Administration, USDOT, prepared by R. L. Banks
and Associates, Inc., May 1973.



"rate and service contracts be subject to the provisions of
the Act."

The coal industry supports the concept of contract
ratemaking and recommends that the government cleariy adopt
a policy that contract ratemaking is a lawful transaction be-
tween a shipper and a rail carrier and that such transactions
should be under the purview of the ICC from the standpoint of:
(1) applying procedures for facilitating contacts by shippers
and/or rail carriers desiring to pursue contract ratemaking
negotiations with other parties; and (2) determining that rail
carrier services are reasonable and sufficient for shippers
whose freight traffic is not involved in contract ratemaking
transactions with rail carriers.

This would allow private carriers and shippers to engége
in conventional business practices while ensuring that govern-
ment involvement is held to a level required to protect legiti-
mate public and private interests. It also would provide for
the orderly reduction of government participation in the rate-
making process. )

Thus, the ICC's efforts in the ratemaking area can be held
to a miniial level. Now, the ICC's procedures for investigat-
ing a rail rate involve the use of four evaluation criteria
which frequently result in lengthy, complex proceedings. The
criteria consist of first comparing the rate with other rates
for comparable shipments; then examining the rate in relation-
ship to the cost of providing the service; next assessing the
economic effects of the rate on communities; and, finally,

determining the adequacy of the carrier's revenue to cover
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operating, depreciation, and captial costs and furnish
sufficient return-on-investment for retaining and attracting
equity captial that is justified and needed.

While these evaluation criteria have certain merits, they
tend to move towards a stronger emphasis on carrier revenue
adequacy and away from shipper protection. This is critical
because such rate investigations appiy only to freight that is
rail market dominant, such as coal traffic. Moreover, ICC
procedures neglect a fundamental consideration in evaluating
the efficacy of a rail rate--the level of service and performance
to be provided by the rail carrier in return for the rate
incurred by the shipper.

For these reasons, the coal industry supports the inclusion
of an enabling provision in the Interstate Commerce Act which
- would explicitly allow contract rate agreements as a method of
increasing rail services pricing flexibility and of providing
a businesslike Fechnique for carriers and shippers to mutually
agree on: (1) acceptable rates; (2) service requirements; (3)
dedication of carrier and shipper-owned rail equipment; and (A)
adjustments in rates or other compensation for use of shipper-
owned rail equipment.

The common carrier obligation of the railroads would not
be violated per se by contract rate agreements between shippers
and carriers under an extant decision by the Interstate Commerce
Commission. It remains essential that an independent agency,
the ICC, continue having jurisdiction over resolution of
discriminatory practices that could result from the many aspects

of rail carrier and shipper interactions, including the impact



of contract rate agreements on the availability of rail carrier’
services to all shippers.

In themselves, contract rate agreements are not specifi-
cally directed towards protection of captive shippers. Such
protection in the ratemaking process is a function which should
fall within the powers of the ICC. The key element underscoring
the value of contract rate agreements from the shippers' per-
spective is that freight rates should be directly related to
rail performance and services to be provided.

A concerted effort to expand contract ratemaking across the
rail carrier and shipper community is an important first step
in moving towards a goal of allowing railroads to gain more
pricing flexibility while protecting the captive shipper. . It
should be noted that the coal industry also considers other
reductions in rail regulations as critical for improving the
economic health of the rail carrier industry. For instance,
the facilitation of mergers and acquisitions of control and of
abandonment of unprofitable services, among other measures, to
achieve cost reductions in the‘delivery of rail carrier services
would be constructive.

I am not aware of any contract ratemaking agreements
currently in force. This probably results from several factors:
(1) concern of rail carriers regarding possible violation of
common carrier obligations; (2) reluctance to become bound by
long term agreements that would place limits on rail rates; (3)
apprehension of rail carriers with respect to meeting specifi-
cations for rail services; and (4) opposition to penaltiesithat

may be incurred for non-performance, whereas no such conditions
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are presently encountered.

Benefits associated with contract ratemaking are: (1)
contract ratemaking agreements are attractive inducements to
investors for providing equity capital; (2) a sense of per-
manency is established and permits coal users to plan for
orderly coal purchases; (3) some cost control is furnished
inasmuch as rail rates would be bound over the length of the
contract; and (4) investments by shippers and carriers in
specific rail equipment are protected with respect to cost
recovery. Some liability could ensue to the coal shipper who
can not supply or consume coal on a timely basis and is still
required to meet contractual commitments for rail services.

Obstacles inhibiting shippers and carriers from success-
fully negotiating contract ratemaking agreements appear to
consist essentially of uncertainties in resorting to new
approaches for acquiring rail services and reluctance to commit
to specific service levels under deteriorating trackage con-
ditions. Shippers can offer rail carriers significant incen-
tives for participation in confract ratemaking through the
furnishing of shipper-owned rail equipment needed to expedite

movement of coal traffic and resultant rail carrier revenues.

Summary of Views on Ratemaking and Non-Ratemaking Issues Related

to Rail Deregulation

In the time remaining, Mr. Chairman, I will identify briefly
the views of the coal industry on several ratemaking and non-
ratemaking issues related to rail deregulation. Coal shippers,

as captive rail transportation users, strongly believe that an
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independent agency, the Interstate Commerce Commission, should
retain general jurisdiction over rail carrier regulation. The
ICC is needed to protect captive shippers who must rely on
rail services and who have no practical transportation alter-
native for the delivery of their commodities to users. This
basic view pertains to securing prompt and effective recourse
with respect to either unreasonable rates or inadequate services
encountered by rail shippers.él

In the ratemaking area. the coal industry recommends
that:
e Contract rates should be explicitly authorized.
e ICC should continue to have powers to set maxi-
mum rates, to suspend rates, and to determine

the reasonableness of general rate increases.

e ICC should have powers to set both single and
joint line rates.

e Antitrust immunity should be retained for rate-
‘making by rate bureaus.

e Reduced rates for government traffic should be
eliminated.

In non-ratemaking areas, the coal industry recommends

that:

e ICC jurisdiction should be retained and ICC
decisions should be expedited with respect
to rail mergers and acquisitions of control.

e Rail abandonment procedures should be simpli-
fied and time required for discontinuing un-
profitable rail services should be reduced.

e Open entry for providing rail services should
be authorized.

6/ Additional support for these views is provided in NCA's

- June 6, 1979 Statement provided earlier and in NCA's analysis
of the rail deregulation issue dated May 23, 1979, provided
for the record.
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¢ Actions on routine car service matters should
be the direct responsibility of the rail carrier
industry.

e The "commodities clause' should be retained.

e Rail carrier accounting and reporting require-
ments should be upgraded to furnish commodity-
specific and route-specific cost center data.

Mr. Chairman, I will be glad to answer any questions at

this time or in written responses subsequent to thishearing.

* % * * *
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STATEMENT BY

CARL E. BAGGE
President
Naticnal Coal Association

Mr. Chairmzn and Members of the Subcommitree:

My name is Carl E. Bagge. I am President of the National
Coal Association (NCA), which represents major coal producing
and sales companies of the Nation as well as zany other organi-
zations concerned with the production, transportation and use
of coal,

I appreciate this opportunity to present views of the coal
indusc;y on the proposad lsgislation you are considering, "The
Railroadé Deregulation Act of 1979,"-S. 796. 1iIn ay formal stacte-
ment today, I plan to deal with four principal matters:
irst, I will review the importance of the :aii:oads in
ransporting the coal produced in the U.S.

Second, I will co:mentlon the "captive" nature of much
£ che coal transported by rail -- that is, the absence

of adequate competition ambng rail carwiers and other
transport modes for shipping coal. ’

o]

Thi-d, I will sumparize the imporcant izpact that rai
roads, rail service and rail rates cam hzve on the o

arien's
use of ccal, where the coal is produced and used, che
ests of coal and the ccst to ccnsimers of products and

services dependent upon coal.

Finaglly, I will give the cocal

zz2il deragulation & sgec dealing
with twelve major issues r with the rationzla
Zor those recommendacions. '

Izpozzance of Railroads in

storting U.S. Coal

Mr. Crairman, I sarticularly welcome zhe opTorT

sent our views today om rail daregulaczion tecause
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A, Railroads will be carrving sbout 4635 million toms of ccal in 1979
(03% ot procducrion) and ebout /00 milTion cons bv 1983.

Coal production in the U.S. chis year will be in the neigh-

borhood of 715 million tons. About 65% of this coal -- or roughly
465 million tons -- will be moved by rail for all or part of the

distance from coal mines to the place where the coal is used.

Coal could be making a larger contribution to the nation's
energy needs and favorable trade balance since the nation has
plentiful coal reservas and more than adequate productive capacity.
The demand for coal has been held down particularly by government
policies and actions which have increased the cost of producing,
transperting, and using coal and, in some cases, made coal use
difficult or impossible.

If coal fired plants now planned are permitted to go ahead,
we expect coal demand and production to gzow by S5 to 7% per year
from now through 1985 -- reaching 2nd probably exceeding 1 billiom
cons by 1985. Cozl producers and users wi

coads to move about 700 milliom tons of

Thus, it is quize clear why the coal

ect the

quate rail service and cost of that service.

3. There is no ovracticable alcerarive
al in Sanv situacions.

Thers is no practicable alcerzmarive to rail cramspertacion o

Truck




183

generating elactricity at the location of a coal mize, aze alrezdy

being used in scme cases and more azTe being comstructed but this -
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approcach will not racuce substantially the zneed £

of coal in the future.

Several other factors

o

£ coel shippers
.

to switch frca one mode of transpoTt to anocher. 3Zecausa of wide
variability ia characteristics of coal, the specifications for plants
burniag coal are generally matched with the coal chat will be used
over the lifetime of the plant. Long term contracts (13 to 30 yeazs)
are commonly used o provide cozl reeded for olants, cazticularly in
the case of elactric urilities. Iz addition, substancial investents

aTa cfzen made

.g., Tail cars) and lcadi

and unloadiag faci

it coszly for czal sk

Tch to another

Sments bv Rail

zeavily on the assumpcion that compet

¢I transportaticon is aceguats o permiz
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A. NCA Conducted a Survey to obtain data on the magnitude of the
"Capcive snipoer proolem :for coal.

Since relactively little hard data on "captivity" were available,
the National Coal Association (NCA) conducted a suzvey of coal
producers to develop estimates on the extent of the captive problem
and potential effects on captive shippers. I am providing for the
record a copy of the NCA report on this survey.

Briefly, the data covered by the survey are for 1977 since that
was the latest normal 12-menth period for which data are available.
(1978 coal shipments were interrupted by goal and rail strikes.)
For pﬁrposes of this survey, NCA defined "captivity'" to exist when
two conditions are present:

A single rail carrier represents the only present’ transportation

alternacive for the entire shipment, or a substantial share of
the route, for the shipment in question; and

The ''mext best" future transportation alternative (other rail
carrier, motor or water carrier) is one which would cause injury
to the shipper's competitive position if forced to adopt that
alternativae.

information from the survey covers 291 million cons of coal or 42%
0f 1977 produccion. This includes 193 million tens shipped by rail
(or 66% of the 291 million fons reported ia the survey). The survey
covers shipments for urilities, s:zeel makers, industrial users and

export.

B. The Survey shows that 85% of the coal shipped bv rail was con-
sidered "caprive.”

e

The full report on the survey, wihich has been provided for the
record, summarizes the data for all of the rail shipments reported
and also presents a breakdown of this d for the Appalachian

Cencral and Western

The Survey shows that 85% of the coal shipped by rail in 1977

was considered to be ctransported under "captive'




transportation alternative available, estimated costs would have
been almost three times the 1977 average cost of using rail transport.
Prooosals for railroad deregulation have important implications for

the cost or coal, and the exctent to which coal is used, wnere it is
used, and where. it is procuced.

Because coal shippers must rely heavily omn rail transportatiom,
any changes resulting from deregulation which affect availabilicy
or quality of service or coal hauling rates can have a major impact
on coal producers anq users. In fact, changes ia any of these
facrors can determine:

The extent to which U.S. coal is used, parcticularly in rela-
tion to other fuels with which it must compete;

Where it is used; and

Where it is produced.

-Because of the importance of rail deregulation, the coal induscry
has reviewed the Administration's proposal and anzlyzed ics impli-

caticns carefully. I am also providing for the record a detailed

analysis of rail devegulation proposals and views which I

2e and your

Several implications deserve special attention.

act the cost of tramsporiing coal.

Some coal shippers have experienced problems in rail transport

ccses.

in Eisructed 2rocduct

copotients of deregulacion po

out that provisiocns
such matters as abandonmencs, merzers and consolidatiens and car

service regulations are incencded

nues from unproficable lines, permit increased ef

tions, and permit improved mzazintenmance and use of eguipment. 17

these resulis weare to occur, they could bBenef
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having ready access to rail transport.

Rail freight costs are often a significant share of the deliverad
price of coal. The share varies widely depending upon such factors
as distance, value of coal, and alternative transportation mocdes
available.

Rail transport rates for coal have been increasing rapidly.
For example, Bureau of Laber Statistics (BLS) data show that rates

iacreased an average of 14.27 pexr year or a total of 1287 from

1969 to 1978. Other data show that, from 1974 to 1977, rail ceve-

nues have grown from $46.71 to $6.48 per ton of coal shipped,
is zn increase of 37.5% over the three year period. As this Com-
mittee has been told by others, additional large increases in

rates for hauling coal are pending before the ICC.

It is not possible to predict future rate changes

=]

occur wnde

"

propesal. However, if S. 796

frem 1372 to 1978 and railroads annually

tie meximum allowed (7% plus inflacion), zaces
e 63.3% tha:t did
rate ¢ 10% and

railroads zmnually increase rates by

0f 7% addicionally

for tie mext ve years, cates could i:

any

shipper racourse through the ICC, if S. 2 iz ics

prasent Zora.
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coal that is produced and used in th
exporcec W“L depenc neaviiv on increases in ¢
transporcing and using coal.

U.S. or
t o producing,

While coal has the advantage of security of supply compared to
oil and natural gas, the price advantages of coal have not been

adequate to result in a substantial increazse in industrial use of
coal or in :apié replacement of existing oil znd gas-fired utilicy
and industrial capacity. Costs of producing and using coal are
important factors in decisions to use éoal but transportation costs
are 2lso an important factor.

Exports of U.S. coal have declined significantly, from 65.7
miilion tons in 1975 to 39.8 million tons in 1978 -- for a loss in
coal's contribution teo a favorable balznce of payments of more than
$1 billion per year. The increasing costs of producing and trans-
porting coal are undoubtedly a significant factor in reducing the
nation's ability to compete in world coal markets with accompanying
adverse effects on our balance of payments posicion.

In addicion, imports of coke and

Izports of steam cocal parcicularly from

for use on the Gulf Coast, have grown

o 3 million tons in 1978, Again, higher costs of

transporting U.S. coal are cited by users as the reason for these
imporcs.
NCA Views on Rail

issues raisec ov S.
I Lu/d.

and Recc
provosed 'Ra

wdetions on the

NCA generally

unnecessary government
economic regulaticn when competition is adeguacte o assure adequate

service and reascnable prices. NCA also recognizes that scme railroads

59-551 0 - 80 - 13



iculties and low rates of

are experiencing severe financial di
return on investment. These considerations are reflected in the
views I am presenting today on behalf of the coal industry.

A. NCA has general concerns about protection for captive shipgg;s,
protection against discriminatory rates, absence of obligation
ror providing better service, and the nature of rtuture regulacion.

The NCA's general concerns about the provisions of S. 796 are that:

1. There is a lack of clear-cut definition for non-competi-
tive transportation user (captive shipper) situations which
can be met practically only through rail transport services,
a prevalent condition encountered in coal marketing.

2. Effective and timely recourse for resolution of adversary
cases iavolving rail carriers is not made available over
the long-term for captive shippers.

3. Discriminatory rail carrier pricing could result in disrup-
tions of coal markets without suitable recourse.

4. No obligations are included for improved services to be
provided to shippers by rail carriers as rates change.

5. Automatie, total deregulation would occur after five years
unless ocher legislative initiarives were taken to deal
with any serious problems that may be encounterad during
this period.

These concerns lead to two key quescions: .
1. Should the independent authority and administrative powers
of the Interstate Commerce Commission be substantially
reduced as proposed in §.796?

2. Should rate deregulation be enacred, especlally with respect
to captive shippers.

3. NCA has Speci 2l

issues raised by S. /30.

c Recommendations for dealing

ng

~
2}
o
Cn
o
"

To deal with the above concerns ané gquestions and wi

zatters raised by S. 796, NCA makes

zmendacions for the reasons indieatad.
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ICC Should Retain Substa:
Hegulacion,

a2l Jurisdiction Over Rail Tranmsport

NCA concludes that, contrary to the provisions of §.795,
some form of rail regulacion should continue, and that such
regulation shculd not be lefc ;n the hands of anti-trust laws.
The retention of the Interstate Commerce Commission as the

independent agency having jurisdiction over rail transport

" regulation and responsible for continued protection of shippers

and users of rail transport against discriminatory practices

is suggested.

S.79€ would substantively reduce the present authority
and the existing powers of the ICC provided under the Interstate
Commerce Act. It presumes cthat effective competition exists
for the provision of surface transportation services, i.e.,

rail, highway, waterway, and pipeline systems, and cherefore

ppers have access to both intramodal and intermodal options
Zfor ctransport of commodities between various origias and
destinations. Uncer this assumption, competitive market forces

would adegquately co in relacion to

Q

revailing maximux and discrimi

practices. §.796, therefore, assumes that reasonable, practical
alcarnatives usually e fails to reach

agreement with a carrier on rates i . Accordingly,

the ICC's role in the iniziation of naking procedures and

investigations, rataset

ordars and suspensions, establish-

zent of joint line rates, antidiscriminacion procesdings, and
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other ragulatory actions would be curtailad.

NCA does not agree with the fundamental assumption under-
lying the key provisions of S.796 with regard to the presiumed
existence of effective competition. Many coal producers and
customers are, in fact, non-competitive transportation users.
Substantial coal tonnages shipped from a large number of mines
are subject to captive shipper situations in which rail carriage
is the only practical transport mode and a single rail company
is the only available originating carrier for a high percentage

of the coal shipped from the mine. In addition, S$.796 is

based, in part, on the view that su ce transportation systems
are mature operaticns with widespread, ready access for all
shippers. Not only is ready access to waterways and to accept-
able line-haul highway transport syscems coften not available
to coal shippers, coal slurry pipelines which could be used for
altermative surface trzasportaction in some areas are not yet

in place. Thus, NCA finds it to be imperative that coal

shippers continue to have a source of regular and cimely re-

course T

rough an independent agency, the ICC, for assurance
that rail carriers provide adequate service at reasonable rates

for moving coal.

ICC Snould Continue to Have Powers to Prescride May
le Reasonapnianess of General e iIncreases,

NCA favors rectencion

cazar-

Commission of the powers

31

ine reasonableness of general rate increases, and to suspend



quired in order to furnish eifective recourse for transporta-
rion users and assure that transportation rates, rules and '

practices are reasonable and are not unduly discriminatory.

$.796 contemplates complete deregulation of rates after
a 5 year transition period and would remove rail carriers
from the general ratemaking provisions of the Interstate
Commerce Act. It would provide that any rail carrier can
set its rate for services at markec-cdetermined levels. During
the 5 year transition period rates mﬁy be raised by no more
than 7 percent per year, above an adjusTment factor for in-
flation, measured in constant 1980 dollars. General rate in-
creases would be allowed during only the first 2 years of the
cransition period. $.796 further eliminates the ICC's power
to suspend rates. Rate inveﬁ:igations by the ICC could only

be ini

iated upon complaint during the cransition period and
no ICC rate invescigations could be launched after the 5 year
period. NCA scrongly opposes the okasing out of maxioum rate

regulazion and the repeal of the ICC's power to suspend rates

and ultizately to be denied the suthority to perform rate in-

vestigations upon complainc.

o3

e captive shipper situvation encountered in the coal

industry is considered by NCA to call for centinued rat

regulation ro ensure protection ag st unreasonable race

view of the lack o

rn

for transporting ccal.



192
-12-

service ould te relazad to

of generating adequate revenue for operations
and for system maintenance and improvement, with a suitable
return on investment included. However, it sees no assurances
that service provided will be commensurate with rates set by
rail carriers or that coal will not be called upon to carry
an unduly disproportionate share of rail carrier costs by
virtue of its captive status and reliance on effective rail
service. Therefore, NCA concludes that rate regulation is
necessary and the ICC should continue to have jurisdictidn
over rates.

ICC Should Continue to Have Power to Set Sinegle and Joint
Line Rates znd Establish Through Routes

NCA favors retention within the Interstate Commerce
Commission of the power to set joint line rates. S.796 con-

irms the ICC's power to establish through routes imvolving

rail carriers but would repeal its power to set joint line

NCA holds che viewpoint that eli: the ICC's

atin
power Co set a joint iine rarte for sarvice on a roure that

involves 2 or more carriers could present a problem when a

certain carrier would not be willing, on its cwn wvolicion,

To reach an agreement with other carriers on rates for such

ccambined service involving multi-cazrier routas, especially

b

si

service between the same points.
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urcherzore, wichout the ICC's power fo set joint rates,

¢ is likely that in some instances the combined rates om

[

through routes would be substantially higher inasmuch as the
individual rail carriers involved may simply resort to the sum

of local rates set by each carrier for its portion of the route.

Antitrust Immunicy Should be Retained for Rate Bureaus

NCA concludes that, inasmuch as rate bureaus provide an
effective catalyst for imteraction among rail carriers and
users of rail transportation, the bureaus should recain anti-
trust izmunity for the purposes of discussing agency and/or

individual line tariffs under collective ratemzking procedures.

S.796 would remove, after 2 years, the ICC's authoricy <o

grant anti-trust immunicty on rate bureau agreements that pro-

vide for general race increases or decreases OY broad tar

changes. The bill would permit a group cf carriers to agTee,

hout ICC approval but with immunicy from the anti-zrust

, on dissemination of ra
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retencion of anti-trust immunity for discussions of both joint




w

S14-

ry

shippers in the ratemaking process. 3Rail carriage of com-

ars from highway transportation inasmuch as
trackage is fixed and not readily expansible and is owned

by individual railroad companies. Therefore, the combined
usage of such fixed, not readily expansible, privately owned
and maintained trackage by several rail carriers in order to
provide effective line haul, local and regional rail transport
calls for a convenient and direct avenue for reaching agree-

ments on rail tariffs as provided by the rate bureaus.

Retain the "Commodities Clause' of the Interstate Comserce Act

NCA opposes the elimination of the commodities clause

which pronibits carriage by a rail commodities

produced by the carrier in that it exposes the coal industry
to possible loss of markets through discrimination in wates

and/or service.. §.796 would eliminate the commodities clause.

NCA recognizes th

imposed on companies hav
other r
transporting the coal to customers is being circumvenced by
engaging separate companies to mine coal on lands owned by

rail carriers., Yevertheless, in the comodities clause,

NC& sees a measure of potential control in assurin
Tates and services furnished coal shippers

tory where on the ore hand a company would

and a carrier of coal ané on the other hand would also serve

99-551 243
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other competing ccal producers wi

providers.

Contract Rates Should be Explicitly Authorized

NCA favors enactment of a provision to allow establish-
ment of contract rates which permit the dedication of zail
carrier rolling stock to specific movements under contracts
between rail carriers and coal shippers. §S.796 expressly

allows such contract rates to be established.

NCA concludes that the enactment of a provisiom which

expressly allows contract rates affords both an opportunicy

for coal shippers to specify levels of service from selected

er rolling stock because invescors zand

i1d be more willing to provide funds for

a
I

purchases of esquipment based on long-tferm commiim

use of such equipment.

The ICC Should be Removed
Actions 3ut Author t

Servics

< Skhould be Re

NCA favors removal of the Incerstate Commerce Commission

from the initiation of car service actiomns involving cis-

bucion of rail cars across

rail carrier iadustry, and

should be re

Commerce Commission along

that rail cars owned by a cer



-16-

cwning carrier promptly in serviceable condi

ion. The present

regulations regarding distribution of coal cars among coal

mines served by rail carriers should remain in force.

$.796 would place the matter of car service directly
within the rail carrier industry except in emergencies in
which car service powers would be placed in the hands of the
Department of Transportation. NCA agrees with the removal of
the ICC from the initiation of car service actions; however,
it disagrees with placing decisions on car sarvice matters in
the Department of Transportation under declared emergencies.
NCA would place such emergency powers within the jurisdiction

of the ICC.

Presantly, decisions on car service are generally made

directly within the 44R and are subject to approval of the

ICC. WNCA concludes that the 4AR is a viable avenue for

rational allocations of rail cax rolling stock across the

rail induscry. However,

pendent agency having jurisdiction over rail =
tion, sheuld be the point at which car service cecisions would
be exercised under emergency conditions rather cthan the
Department of Transportation. Likewise, the ICC should main-

the aid of carriers and
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NCA concludes that, through the Incerstate Commerce

Commission,

er protection should be retained in abanden-

ment proceedings. NCA supports modifications of criteria for

dings in support of abandonzent and in time limits with a

view toward simplifying and expediting justifiable abandon-
ment proceedings. NCA generally supports a2bandonment of un-
proficable rail lines as a proper private enterprise approach

coward the attainment of cost reductions with the stipulation

t adequate recourse zmust remain for shippers or receivers
who would sustain substantial injury and constitute non-
competitive transportation users.

S.796 would simplify the abandonment process and would

reduce the time limits on

m

oving an abandorment to 30 days

nless objections are

licacion and must be completed within a $0 day period. Thus,

ames for acting on abandenment pectitions.

zbandonment could create serious

coal are moved by

proceedings would be iniziated since coal cramsportation is
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However, the Committee also notes the necessity for reason-

able advance notification on formal applications for zbandon-

zent; therefore, if situations are encountered which are
adverse to coal shippers, an investigation proceeding can be
undertaken before the transaction is completed.

ICC Jurisdiction Should be Retained Over Hergers and Con-
solidacions and Decisions Exzpeditad .

NCA favors policies that would expedite decisions on
rail carrier mergers and lesser consolidations of carrier
sarvices. S.796 would remove the ICC's jurisdiction over
zergers involving two or more rail carriers and woul§ require

that such transactions be scrutinized under laws applicable

to transactions involving monopolistic practices and antitrust

matters. However, the ICC would cecain jurisdiction over

lesser restructuring than a merger, e.g., consolidation

actions that could include coordinaticn of services,

czses Dy removing ICC jurisdiction and resorting

laws T concrol of rail carrier zerger transactions.

ticnr cases




NCA realizes that some rail carrier merger and consoli-

dation transactions have not been handled on a tizely basis
in past years. The setting of time limits for ICC decisions
on rail carrier comsolidatioms appears to furnish substantial
opportunities for improving proceedings in such cases. NCA
does not have confidence that placing rail carrier mergers
mnder anti-trust laws would permit éuch transactions to be
consummated on a timely basis and therefore favors recention
0f ICC jurisdiction over mergers as well as consolidations.

Oven Entry to Provide Rail Carrier Service Should be Authorized
TXcept for Regulated Carriers or ANoCner Hode

NCA favors allowing open rail carrier entry to anyone
except a regulated carrier of another mode recognizing that
this constitutas a potentially strong approach toward in-

creasing rail carrier services and compecition. This coniorms

NCA concludes that the provision of open entIy =
-ail carriers, by conscruction or acguisicion, appropriately

allows organizacions other than regulated carriers of another

transport =mode to furnish ra services thus enabling

a degree of expansion in the intramodal competition among




_20-

ICC Act Providing for Transvort

ion of the
ithout Charge or at Reduced ates

inate Provi
of CGovermment Traziic W

NCA holds the view that the provision of current law
which allows carriers to transport government traffic without
charge or at reduced rates should be eliminatad. This concurs

with §.796.

NCA concludes that rail carriers should receive balanced
revenues from both government and non-government traffic to
fully reflect the costs of services provided to ali rail trans-
port users.

12. Improved Rail Carrier Cost Accounting Methods Should be
Reguired

NCA favors the adoption of improved cost accounting
methods that take into account specific cost centers in con-
formity with modern accounting principles, enabling accurate

determinacion of the reasonableness of rates and other

governed by the need for cost specificity. S.

rail carriers to adapt to a new costC aceountin
would furnish accurate informacion on the cost of providing
specific services, not simply information on the carrier's

overall financial conditien.

NCA concurs in is not possible to fairl

~

wolved in

applicacions, and other Iinancially-based items

decisicns on matters of equity and reasonableness before ICC,
shippers, and carriers unless cest center orientad accouncing

systems are yused TO generate specific data.
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I have been asked by officials of the Xentucky Coal
Association and the Coal Exporters Association to report
to you that these associations have adopted the substance of

the positions and recommendations reflectaed in this statement.

* * *

I would be pleased to answer questions or provide additional

information if you wish.
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Coal producers have historically depended on the railroads
to transport most of their products from mine to markets.
In many cases, rail transport is the only available form of
transportation. Projected increases in coal production and
use will increase this dependence.

The "captive shiprer” issue is the single mecst important
among the many issues raised by proposed rail deregulation
legislation.

The survey conducted by NCA in May 1979 revealed that nearly
85 percent of the coal produced in the U.S. and shipped by
rail was captive.

The survey pointed out that the captive shipger problem
existed in every coal producing region, market, and
movement.

Coal shipments to electric utilities,
for coal, were found-83 percent captive to rail.

Interstate movement, representing nearly 75 percent of cocal
surveyed, was 87 percent captive. Approximately 89
percent of the unit train shipment was captive.

The western coal producing states wers found most vulnerable
to cz2ptivity. Restricted access to highways and waterways
and shipment of large quantities over long distances are 211
contributing factors to westarn coal being 98 percent captive
to rail.

The transportation alternative to rail i“ransport of coal
would ccst the coal shiprers approximately 3 times or 300
percent of the 1977 average rail cost.

59-551 0 - 80 - 14
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BACKGROUND

In 1977, about 691 million tons of coal were produced in the
U.S., and production is expected to be about 715 million toms in
1979. Two-thirds of this coal production is transported by rail.
Projections made by the Department of Energy indicate that a total
of 990 million to 1,188 million tons of cocal will be produced in
1985. With the expected increase in procuction, railroads will
probably be called upon to haul 50 percent more coal than at present
and more than double their current western traffic.

Since coal shippers are heavily dependent upon rail trans-
portation, there has been considerable interest in propecsals for
railroad deregulation. Any changes resulting from deregulation
which affect coal hauling rates or availability or quality of
service can have a major impact on coal producers and users.

Among the issues raised by proposed deregulation legislation,
the "captive shipper" situation has emerged as the single most
important issue. Reasons are:

. There are no alternative modes of shipment and no
alternative carriers for a large share of the ccal
now being procduced and used.

. "Captive shippers” would face potentially large rate
increases.

. The shiprer would bear the burden of gproof as to
“captivity" 2nd injury for higher rates zand the
higher rates would remain in effect while relief
was scught.

The Administration's legislative proposal (S. 796) presumes
the existence of competition Zor a shipper's tusiness.

NCA SURVEY

Relatively little data has been assembled on the extent of
coal shipper captivity. In an effort to improve the guality of
data on this issue, NCA conducted a survey designed to develop
estimates of the extent and gotential effects of the "captiviiy”
Problem.

The Avoroach:
Data covered in the suxvey are Zfor 1977 since that was the

latest l2-month relatively "normal" period Zor which data are
available. The 1978 coal shicments were interruptad by the



prolonged coal strike during the first quazter and agzia by the
rail strike during the latter part of the year. Coal trans-
portation patterns may have been affected during that period for
the same reason.

Information collected in the survey focused on coal shipments
by rail. Data were broken down by states, markets, and types of
movements. Captive portions of the rail shipments for the sare
categories were also collected.

If captive conditions existed during the time period in
question, companies were asked to supply average rail cost and
the estimated additional cost that would be required for switching
from existing rail carriers to the next best altermative.

1)

. Definition of Cawvtivite:

There is little agreement as to the exact definition of
"captive." For purposes of the survey, NCA developed a definition
which would (a) bhe accepted as objective and (b) include what NCA
regards as the core of the captivity problem -- the possible injury
to the unprotected shipper. We recognize that the definition is
somewhat arbitrary. The definition of 'captivity' is based on the
two key elements:

(1) the element of market control of the carrier
over the shipper, as measured by the 'single
rail carrier' criterion; and

(2) the kind of transportation alternatives available
to the shipper or the mine. For example, we Zsel
that captivity exists when the transcortation
alternatives are so costly that adopting them
would cause serious injury to the competitive
position of the snipper.

Therefore, we have defined captivity to exist when both of the
following conditions are present:

(1) a single rail carrier represents the only present
transportation alternative for the entirs shigpment,
or a substantial share of the rcute, Zor the
shipment in cuestion; and

(2) the "next best' Fuiture transportation alternative
(other rail carrier, motor or water carrier) is
one which would cause injury to the shiprer's
cempetitive pesition if Zorced tz adept that
alcarnative.
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. Discussion of Survev Findings:

A total of 43 companies responded to the survey. These
companies, which reported coal production in 17 states, produced
a total of 291 million tons in 1977. This is about 42 percent
of 1977 total U.S. production. According to the NCA survey,
two-thirds of the tonnage,or 193 million tons, were shipped by
rail. Captivity conditions were found to exist itn a high degree. .
Nearly 85 percent of the cocal shipments by rail were captive.
Summary data on rail shipments of coal from the survey are shown

below.
Percent
Tyoe of Market Captive
. Otility o 83.30%
. Steel . 85.83
. Industrial 75.05
. Exports 93.19
Total 84.60% Percent
""of Total
Rail Shipments
Onit Train: 89.22% 40,55%
Interstate movements: 87.37 74.60
Intrastate movements: 69.10 25.40
Average Rail Cost: $ 6.27 per to:
Averace Alternative Cost (next best): $ 18.69 per to

Alternative remorted available (including higher
cost alternative) - 40.71% of total tonnage.

A. The shipment of coal is greatlv decencent cn
captive rail transvort

. Approximately 291 million tons of coal production were
reported to the survey, representing 42 percent of 13977
total U.S. production.

. Two-thirds of the reported tonnage or 193 million tons
was shipped by zail.

. YNearly 85 gercent of the ccal produced in the U.5. and
shipred by rail was captive.

. The averace length of haul for rail shipments of coal
was 247 miles.
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. The next test transvortation alternative, to which 41
percent of all respondents gave an answer, would cost
coal shippers almost 300 percent of the 1977 average
rail cost. .

Captive shipver oroblems cenerallv are serious in all

tyves of coal markets

. ZSlectric utilities, which received 71 percent of rail
shipments in 1977, were 83 percent captive.

. Coal shipments to steel plants, which accounted for
nearly 13 percent of total rail shipments of coal,
were 86 percent captive.

. Approximately 75 percent of ccal shipments by rail
for industrial use was captive.

. The export market, which accounted for 10 percent of
rail shipments in 1977, was shown to have the highest
percent captivity in all market types -- 93 percent
captive. ¢

The macnitude of captivitv varied among coal crecducing
regions

1. Western Region - Includes coal producing states
west of the Mississippi River.
. Approximately 50 million tous of c¢oal produced in the
Western Region was reported to the survey, representin
7.2 percent of 1977 total U.S. procducticn.

')

. Sixty percent of the reportaed tonnage or 30 million
tons of coal was shipped by rail.

. More than 98 percent of the coal produced in the
Western Region and shipped by rail was captive.

. The average length of haul for rail shipments of czal
in this region was 311 miles.

native would cost

. The next test transpor=aticn r
on 230.6 percent of

altc
czal shiprers in the Western Recg
the 1977 averacge rail cost.
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Central Region - Includes Illinois, Indiana, and
West Rentucky.

Approximately 94 million tons of coal.produced in
the Central Regioh was reported, representing 13.6
percent of 1977 total U.S. production.

Nearly 62 percent of the reported tonnage or 58
million tons of coal was shipped by rail.

About 58 percent of the coal produced in the Central
Region and shipped by rail was captive.

The average length haul for rail shipments of coal
in this region was 134 miles.

The next best transportation alternative would cost
coal shippers in the Central Region 260.9 percent of
the 1977 average rail cost.

Appalachian Region - Includes all other states
not covered in the’2 above mentioned regions.

A total of 147 million tons of ccal produced in
the Appalachian Region was reported, representing
21.3 percent of 1977 total U.S. production.

Nearly 72 percent of the reported tonnage or 105
million tons of csal was shipped by rail.

More than 95 percent of the coal produced in the
Appalachian Region and shipped by rail was captive.

The average length of haul for rail shizments of
coal in this region was 291 miles.

The next best transportation -alternative would
cost coal shippers in the Appalachian Region 336.9
percent of the 1977 average ra2il cost.

A hich decree 0f ca2otivity was found for all tvzes

of

ra2il movements

Approximeitely 41 cercent of coal shipments by rail
was moved by unit trains ia 1577. £ the total unit
train movements, 89 percent was considered captive.



. Interstate movements accounted for nearly 75 perxcent
of total rail tonnages, and more than 87 percent of
the interstate tonnage was fcund captive.

. Intrastate movements, which represented 25 percent
of the rail shicments, were 69 percent captive.

. About one-fourth of the coal moved by rail was
carried in privately owned cars (owned by shippers
or customers); more than 75 perceant of that was
reported captive.

Detailed data for the U.S. and all three regicns covered
by the survey are presented in the Appendix.

CONET.TS TON

The survey revealed that the captive shipper problem existed
in practically every coal producing region, market and movement.
Coal producers depend heavily on the railroads to get their
products to the utility, steel, and incdustrial consusers.

In many cases, rail transport is the only available method
for transporting coal to its markets. In western states, Zor
example, coal must be shipped in large quantities ovezr long
distances before reaching its final destination.

The survey shows that there is very little or no ccmpetition

for the movement of csal. Transportation costs already constitu
a2 major portion of the celivered price of csal. EZigher rail zat
+ =

te

es cue
o rail deregulation would lead to even aicher cost of coal to the
utility, steel mill and industrial ccal user and to our customers
overseas. Eigher r2il rates would eventually be reflected in

higher costs of electricity and other consumer products and would
meke U.S. coals even less ccmpetitive in the world market.
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APPENDIX 1.
nCAPTIVE" COAL SHIPMENTS BY RATL TN 1977
ARER U.S. TOTAL
NO OF MINES 386
TOTAL 1577 PROD (1809) 299, 595
% OF REPORTED TOTAL PROD  _ 109. 60
% OF 1977 U.S. PROD 42 09
TONS # CAPTIVE AVG HAUL
RAIL SHIPMENTS BY MARKET <1909> : MILES
UTILITY 137,312 83.30
STEEL © 24,487  8S.83
INDUSTRIAL 12,154  7s5.e5
EXPORTS 19,321 93 19
TOTAL 193,277  24.62 247
RAIL SHIFMEMTS BY TYPE
UNIT TRAIM 78,382  89.22 347
cArs” % CAPTIVE
<1000>
PRIVATE CARS S19  75.53
RAIL CARS 2,192  87. 61
% TONS # CRPTIVE
INTERSTATE 74. 68  ©7.37 308
INTRASTATE 25.48  69. 10 79
RAIL COST & ALTERMATIVES % REPORTED™ s/TOM
AVG COST (RAIL) 37. 43 6. 27
AYG COST <AL°TIVEd 32 99  18. €9
ALTERNATIVES )
TOTAL REPORTED 48, 74
TRUCK ONLY 37. 56
TRUCK/BARGE 2 61
TRUCK/RAIL 0. 54

* Numder of carloads

** Perceat of total saople (in terms of tons) reporting "cost" and "alternative’ daca
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APPENDIX 2.
AREA WESTERM U. S.
NO OF . MIMES 25
y TOTAL 1977 PROD <1290> 43, 857
% OF REPORTED, TOTAL PROD 17. 13
Z OF 13877 U. S. PROD 7.1
TOMS Z CAPTIVE AYG HAUL
J -RAIL SHIPMENTS BY MARKET <1928 MILES
UTILITY 28, €82 98. 86
STEEL 336 158. 69
INDUSTRIAL 1,224 1080. 99
EXPORTS <] Q. 09
TOTAL 33, 871 $8. 1S 314
RAIL SHIPMENTS BY TYPE
UNIT TRAIN S, 219 93. e 912
CARS 7 CAPTIVE
<1829>
PRIVATE CARS 172 36. 61
RAIL CARS 332 9S. €8
% TOMS Z CAPTIVE
INTERSTATE 81 97 92. 85 373
) INTRASTATE 18. 83 93. €8 38
RAIL COST & ALTERMATIVES % REPORTED S/TOM
AYG COST (RAIL>. 21 88 8. 13
AYG COST <(ALITIVEDX 15. 74 28. 75
ALTERNATIVES
TOTRAL REPORTED 33.°35
TRUCK ONLY 33.55
TRUCK/BRRGE Q. ee
TRUCK/RAIL 8. 89
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AFPENDIX 3.
AREA CEMTRAL U. S.
MO OF MINES 7
TOTAL 1S77 FROD <1099) 33,993
#% OF REPORTED TOTAL PROD 32 30
% OF 1577 U.S. PROD 13. €0 L
TONS 7 CAPTIVE  AYG HAUL :
RRIL SHIPMEMNTS BY MARKET €1089) MILES
UTILITY s2, 828 S9. 62 .
STEEL 939 3.87 .
INDUSTRIAL 3,934 47. 16
EXPORTS -] 0. e8
TOTAL S7, e85 57. 86 134
RAIL SHIPMENTS BY TYPE
. UNIT TRAIM 22,821 es, 22 247 .
CARS ¥ CAPTIVE
¢10908>
PRIVATE CARS 224 7S. 53
RAIL CARS 57 87. 61
% TONS % CAPTIVE
INTERSTATE S5, 70 87. 37 197
INTRASTATE 44, 30 €9. 18 55
_RAIL COST & SLTERMATIVES © % REPORTED  £/TON
AVG COST (RATILD 39. 12 3.78
AYG COST (AL’TIVE>  39.12 9. 81
ALTERMATIVES .
TOTAL REPORTED 42, 62
TRUCK ONLY T 39,32
TRUCK/EARGE 3. 29

TRUCK/RAIL Q. 68
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TRUCK/RAIL 9. 59

APPENDIX 4
AREA A APPALACHIA
: MO OF MINES 2e3
: TOTAL 1577 PROD (169> 147, 145
% OF REPORTED TOTAL PROD se. s7
% OF 1977 U.S. PROD 21. 28
TONS 7 CAPTIVE AVG HAUL
RAIL SHIPMENTS BY MARKET <1269> MILES
UTILITY S5.742 92, @9
STEEL 23,251 o8 92
INDUSTRIAL 7,636 87 52
EXPORTS 15,3214 93.19
) puudstun
: TOTAL 185,481 95. 42 251
RAIL SHIFMENTS BY TYPE
UMIT TRAIN 46,351 52 58 293
CARS 7 CAPTIVE
<Lece>
. PRIVATE CARS 123 91 86
L RAIL CARS 1,285 95 36
. % TONS % CRPTIVE
) INTERSTATE €2 86  so. 84 328
. INTRASTATE 17.14  97.3S ie1
RAIL COST & ALTERNATIVES % REPORTED  =/TON
AYG COST <RAIL> 3. 08 7. 24
AYG COST <AL/TIVEd 3248 24,39
ALTERMATIVES
TOTRAL REPORTED 41 71
TRUCK ONLY - 37. 74
TRUCK/BARGE 2 98
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RATITRCAD DEREGULATICON

Ioplications and Altermatives for Coal ?roducers and Usazs

The Carter Administ—ation's lagislative proposal to '"deragulate”
railroads was submittad to the Congress om March 23, 1979, Ic has

been introduced (S. 796 in Semate) and hearings aTe underway.

Secause of the potentially significant implicatioms of changes in
rail ragulation for coal producers and cozl users, this paper has
been prepared to summarize brieily:

.The Acdmiaistracion's legislative proposals.

.The views of AAR, ICC and Natiomal Iadustrial Tra
.The zacionale for tie progposals and views.

.The importance of rail t=ansport of ccal.

.The general implicacioms of changes in rail service and rates
fer coal produccion_arnd mazke:ss.

.The @ajor specific issues raised by the legislative prorvosals.
The altawmative proposals amd issues not ye: addressed oy

the legislacicm. .

c League
|

[

CARTER ADMINISTRATION'S MARCHE 23, 1979

A. Tabular Summaxv and Compaziscn Wit

The Carter Administra
cabulax form and izcl
zable descriles var7

‘on proposel (S.
ced as Appendiz 4

sriafly:

.Provisions of ezch sactiom of the Dill.
.?racrical meami=zg of
.Change fzcm cuzTen:
nat is belisvad to
previsicn.

3. Harzative Summayry of Prineisal Feacouzas

Iz summary, che orizmeipal chazge im rail regulaticn chaz would
result fxcm §. 796 are:

Tatas wWLIlll & 2z

in 1980 dollars

¢f 7 percent ter vesT

guid te Couzmeil

joghnited

cT2ases
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niizue axcept thar

discussed or 7ctad on

3. Rate Discriminartiom: Cuswenr anti-discriminasion poovisisos
Wwoull Je Tawritten to pronibis a railzcad f-om diserizmizazizg
between shippers, locaiicies, pozts, gataways, and other

¢ umliess it canm be justiified by diff
compecritive and/oT cosT ciroumstances celarved o providiz
the service. Fuztherzora, sactions contzining the "long-taul
short-haul", "predacory pricing against water cazrisrs'' and

"ecommedizies" clauses all would be repealad.

aring
aTlg

4. Merzers zmd dccuisitions: Mezgers weuld be subjacs azti-
STust taws, owever, Lanient standaxrds could De appiiad
faciliczating end-co-end zail zergers and mergzars ring
failing companies. Vasious f£orms of conczol agreemencs iika
mazkat swaps, TTack agTeemencs and comsolidazions would be
reviewed Ty the ICC under an expedited drecceduze usizg cost/
bemefiz zzmalyses. A labor procaczicn clause would he rerzized.

5. Tze provisicns

sultlic convenience

but wmder revisad
IZ cbjection, ICC must
SQ days.

AAR, ICC AND NVITL

czsposals

¥
i

OO NN O A
O,

59-551 0 - 80 - 15
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.Wants fascer agandcomment proceedings.

.Favors concizued ICC jurisdicticm cover mergers and
consclidarions but with vevised ccmpetitive standazd.
.Favors S.796 provision to remove ICC from car service.

AAR's Summazv of Its Provosal

As stated by AAR, deregulation should have the Zollowizng

featuzes:
a. Race Regulation

.Permit publication of races withour metice, Temove
power of suspemsion on shipper protest, limit the
shipper's remedy to a complaint action in which he
bears the burden of proof, and remcve the ICC's
jurisdicrion to heaz 2 complaint unless the complainant
showed both a lack of effective competicion and that
the race ine-ease or decTease exceeded 20 percent.
.Permic escablishmanc of rates by contract witliou: Te-
view by the ICC but regquire filing of comtract with an
appropriate govermment agemcy.

.Eliminace ILC auzhoricy Co prascTibe reasonable classi-
ficatiorns, wules and practices.

.Elimimace requirements for port equalizacicnm and pre-
ferences co recyclables.

.Eliminars reaquirement for joint rztas and comnecticas
with water cazriers.

.Rapeal lowvg- and short-haul provisicn and limis
applicazion of the diserizination seczions to cases in
wnich there is lack of eff ol icd
movemens at issue.
.Ixtend rats bureau izmum
which affacts incarsctace commer:

1 Zor the

[

Restzucsue

.Liberaliza the merger ¢
process iz ICC sroceedings.

.Zliminaras requirament for ICC zpproval of abandcrmensts
and disccatizmuances of sax7ice cm 120 davs' =nocice
.Permiz umrasctriczad izcarmodal cwmership.

State Regulaticn
.Preempt stata law in all areas aZfescting rail caxziars.

Car Service a=d Cowpensation

juzisdicticon cver car
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e

. Sumset

.Elixinaze existizg
Taplacizg ic with a

ICC suTvorrts scme and disagrmses
AcminisgTacion’ s DToncsal.

a detailed stacamenmt. Iz adéitionm,
a shors oral statement. (Tke ICC has also been reexzmini-g
its views on rail regulation in che forma cf a paper, "Rail
Regulatory Issuas and Optioms Pajper,’ and a conference held
on Februazy 27, 1979.) On Apzil 24ch, Chairman 0'Neal ex-
pressed agTeement witk the Acmizmistwation's objectives of

ing railroads more comretigive, zore inzovative angd
healtSier Fimameially, and indizacad suppost Zor a aucher of
changes in S. 795 (e.z., shasizg ouz ol gemeral rate Imcreases
whera there is compesicicn; resctmicticns on anzi-tTisc
immenity). Eowever, he exprassed doubts that the legislagiom
wourld achieve the ends sought, iadizating thac ocher prodblexms
concriltucizg 9 the railroads' situacion izcludad (3) goverm-
zert subsidiess for ccher modes; and (3) problems ¢ Zazagement
and labor coc ucilizing zail labor zo take advazmtage of tachzo-
logical changas.

Ze disagTeed with cthe AdministTation's proposals with cestect
<3

1. Maximum 2ace Regulzcion. & Taspect o daxims Tatas,
e DTIVLisicms o cxe 53 amaccad, weuld emablisz
Jads 22 sezrizs whers b =c

ccrrecizicn, and inm a way wnic
0f rail servize."”

id sericusiy naz= usezs

snzanded

cufam

Zxzm cther

Ze quescizned

saculd be
ze th

Jacigral TI=

Tae Yatiomal Industria =ez7
¢zal producers as zemb a da-
regulasicn and s sosals.
SITL nas adopracd sT=

issues.
spgendixz
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2. Rate 3ureaus. AnticTust exemprion should be continuad for
SALS sSuIeaus s 7 e .
Tate oureaus to meet and set raztes, but with modifications
in the Tules governing the buveaus' opezacions.

3. Comtzact rztes. SupporTs conTtTact rates as long as they do
notT interlere with the comzon carrzier obligazionm.

4. Caxr service. Supports turning over car service and compen-
saticn auznoTity to the Tail induscTy.

5. Rail Abandommentc. Supports abandomment of tneconeomic lines;

out with 240 days notice. 5

an

Motor carrier entz7. Endorses liberalized motor carrier
encry.

III. RATTONALE TOR DEREGULATION PROPOSALS i

A. Carter Adminmistwmation's Razionale and Justificarion

While not necessarily stacad fully znd explicitly im this
way, the principal elemencs ¢f the Adminiscracion's wztionala
and justificaciom for its legislative proposal seem o be:
1. System Inefficisnciss Preserved by Ragulatiom. Cuzrent

LCC regulation resulcs ia:

.Unnecessary costs and excess capacity. For example,
two-thirds of zzil craffic is cazviad orn one fifth of
the railroads' 193,500 rcuca miles. Undesizable ob-
stacles or dalays in ghanderment of umproficable lines
and in cousolidations and mergers pravents 5t2ps needed
2o reduce the cost of maizraizizng track and cpezatiag
trains and facilitias.

.Inflexible rate makiag which resulss iz (a) sazes tkat
iTe not compericive with cavTiars of crher zodes and

(o) maximmm ratas which do zmot provide adsquare rats of
Tatu¥l on investment. Measures sbould be caken zo permic
sTicing that takas into accoumt servics demand, elimiza-
cicn cf below-cost prising and attracting zew capizal,
izcluding izncreased skhigper ownezship of equipment.

.Car service and compensation rules chat concribuzs ©o
inefficient operations.

.Lack of izmovaticn. Curzasar ICC regulations ofzen
inhibic new ideas arnd thersby discourage novel approaches
and iznovaction.

2TTOTATIIZ S IDEnCL

ameits

La=za




w

~

The Admimistzacicn cices an imduscez
cn imvessmenz of 0.247 for che il-mcm
in Jume 1878. Ratas for varicus
follcws:

Rata of Returm on Ner Iavestoent

Railroad er Taxes
.Copzail deficic
.Caesateake & Ohio deficitc

.3altimore & Qhio
NoxZfoik & Western

.Louisville & Nashvilie
.Seaboaxrd Coast Line
.Souther2 Systam

.11lineis Centwal GuiZl L37%
.Buzlizgron-Neozthern 2.637%
.Czicago & North Westar:m daficiz
.Denver & Ric Grande 7.57%
Missouxi Pacific 8.55%

.Oaion Pac

Surmazy
LU, 8. Tetal 1.13% L2465
Zasc daficit daficit
Souzh 5.19% 4, 49T,
nesT 3.36% 2.73%

(Souzze: 1aR)

Outlock is Zfor massive governmment
zaticn, tae receral govarmIent 1S alc
P rebel 3 - - - -l -
ampually (z=est o Coms 0
s¥stem. Iz addiziom,
and saveral ochers Zace
governmens czuld e £
ersecu=aza an ine

sossibilizg.

uzscancial

Regulaory XazoTh &
1

The varicus T cassarily
on a2il aspeess of Zewaver,
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position outlined im IZ.A., above, has been endorsad by
the AAR.

The ratiomale for its deragulation proposals presentad by
AAR inmcludes:

1.

Inecuity among modses. Ccmpetizg transpertation =cdes enjoy
less regulation and gzeater government subsidies. ZPublic
funding is used for waterway and hizkway comstruction,
operations and maintenamce, providing barge tranmsport and
@mOToT carriers an unfair econcmic advancage compazed to
railroads which are gemerally expected to absorb the full
cost of obtaining and maiataining rights-of-way.

Need for Improved Finmancial Comditions. Deregulation is
neeced TO permii compecing with otler modes, attract
needed capital, improve rate of return on investment and
izprove servics.

Steps to_achieva obiectives. A&R supporss its prceposals
wizi the Zollowirg poizmcs:

a. Rate flexibilirw is essemtial for the zail industTy to
T2sSToTe ralrmess ameng modes already enjoving this
freedom and to provide -ailzocads with the pricing
£lexibilicy co ccmpece more effactively.

b. Cazr service frsedeom would limig ICC role o emergency
siCiations OT Tsmove it alcogether and resturm the
uthoricy to discridbucta cars and dessrminze compensacticn
levels to the wzil izdustzy.

"

¢. Abardommenmts of uxmeconcmic lines must be allowed expedi-
Ciousiy. wners werkabls subsidies can bDe found lizes
will remaia in sezvice, if this is zot tha case, t:-
Teasonable govermment Tastzictions and delzys shcull te

eligiznaced as umrmecessasy and costiy rcadbloeks.

z273 increase Techanism is essencial o che
Tail 12QUSTTY I3 TecsuD cost incrasses especizll

¢uring chese deuble-dizic inflaticnary tines. Any
Lliminacion of genmeral race inczeasas sheuld be avoided.

L
¥
1
1
{
h
v
i

e. Rata bureaus should comtinue to emjoy arctitrust immumicy
13T izrtarscata, as well as Za, Tats meking.
wmigue natura and conditions t=der -
offerad, naks

n
i<
[
o
o
H
w
[0}
43
[+
']
[
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T7. CQAL AND RAITRCADS

A. Izpowrzance of rail cramspors

ign to Coal Zzcducers zard

Users
1. Coal Stisvers are alraady heavily dependent uoom zail

TTANSTOrYTATIcm ang pTIiacied ingTaases o2 coal SrIcuction

ard use Will lacrease capencancs.

U.S. production was 638 tons iz 1377 and is projectad oy
NCA £o te abouz 713 million toms in 1979. Depending upen
assuzptions made about supply and demand, the DepazTment
of Energy (DOE) estizmates thaz production of coal in 1985°
is expected to wange frem 990 milliom to 1,188 aillicn coms.
Thus, DOZ's 1985 pzojectioms Zor coal ;:cd".:._-or‘ and use
are ia the ramge of:

. 44 £o 73% atove 1977 levels, and
. 38 to 68% above axpectad 197G lavels.

As a *'esx.'-.: of expeczad incraases In preduccion, Ta
2Tobably wiil be called upon ¢ aaul 507 zore ﬁ::a’ national-
17 than at present azd more than double their cuzTent

Western X i

Table 1 oz Page § shcws DOE's estimacta made iz mid-1978
which ccooaras 1977 coal praducticm by geogTaphic ragloc
and coal comsumpcion by using sector wiil proj eccicns foT
1285 -- acesTding to vazious supply and demand assimptions.
Tais table fliustTacss some siznificanc s~._~s in =radi-
cional pactarzs z pacterns cof sTaduceisn,  Tor
exampla, us: sroduezion and cemsupoism
Jorecasts, tie T Geetion Levels Zzzm 1377
1385 for seiactad Tegicms would be approxizacely as Isllows:

Toecal Appalachia - Up 137 Zzem 330 o £39
=illiizn zoms.
Migyest - up 33%, Iwom 133 zam

Toral Nerzher:n - up more chan 230%

Zxem 36 wo 328
Scutktwest - U3

Rocky Mcumrcain
aillicn cems.

GuiZ - wp zers than 200%, Zzem L7 oo 33 =ill
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Z.ior==arz Crase ?laina 13,8 2.
W.darSars Craac lalzs  71.9 =o.d 3ge.
TIral £y 4307
Cage=al Yese 3.7 2.3
Sls 1.1 57.7
locxy Moumezixs 3.7 3.1
Saacuess 2.7 - 3.2
HeTIiuenc .3 3.3

Tse=xd T4.3 —a.d
AL ar.7 j2c. L
e 4 o
Slscamio yrilisy 47T §37.¢
Lseusezzal L1 ] b 38 %
fmeallzzgisal kxd 38,2,
lagideneial/Circersial ? i
Synehacizg -— 3.1
xpozTs y . e
o=l 87 2124.7
Souszs 2 . TzeTy7

cf czamsperTanicon

1

17 mosz) of usars.
, Tailzoads aza o Tove meTa
0 millioz czm

=exz § T 7
sTeduecsicn,
atly will izcrezsa.l/




:ail:::ads and shippers in these zreas have Jaen incwaasing

thelr investments iz equizmenmr iz Tecent yeaTs aud may b
becter able fo hardle =,<-—~w-_’:g coal cxrais
in otter arazs.)

Rail Zzamsvort is the cnlv available cranscors =oda in
manv cases. .

The reasons why coal is heavi ly dapendent on ‘a;l cramspoTst,

while well recognized by coal grsducers, oo criers and
users, are oiten mot x...r;e’-s\. 0& wichia govermz en: oT by
others not having fizsc hand kmowl edge of coal. Ia discus-

sions with goverment officials and others, it nay be
necessary o point out chat rail transport is the on’y
practicable mode in Tany casas because of rhe bulk nam
and 1a:ge quanticias which affecss borh feasis Ll;'y anﬂ
ecoucmics. More specifically:

. Water zovement is often cheaper znd is usad when
zavigable warezrways aza available.

. Truck tzansport is gemerally faasib and e*‘:)*‘cm_'c
ouly for shorc distances (:'.o: :c:a :7 z 100 =ilss)

due eizan o necessary size amd weigh '..:l_ faticus.

. S’L.:Tv 21 felines ars widely believed to be’ przcticab
and ecomcmic tuc ov’y cne Sl_c digeline is i
which c¢otmects cne 2lze and cne :cwe—.)"anu
Qther gipelizes have been progosaed sur ace
least in pax 5y che need =3 cross
compecing zodes.

Mize zouzh slancs, conversizg
2ize, aza _'.._ i3la zmd sconemi

iZ so, ave teizg used when mec
..ns:':;c:i::n andé use canm de cb

iZ 2ay Se znscessary oo explaia zlso shas cr.a:;as meng
=cdes cfzanm ara :o: FTac teczusa (1)
planzs ars ccmsctzuacad =o tse coal
tazistic s, zakizg it vexy coscly or
T2 coal Ixim zmocher 2ize; (2) ceal
icng :er: concracss; and (3) Ceal shigpers
invesTensts in lcading, wumlaa
=ac’.’.';‘.;-s wnizh acecmzoda cnl7 cne =cde azd,
Tail, may have suhstanci
cars amd loezmotives.




As shown below, in 19 cz
freizit oxigizacad by Clas

accountad fox 15% of all fzaight ravenue recsived by Class I
railzsads ia 1377, Scme rzilrcads tave indiczted chat they
aze logking to coal as 2 zajor scurce for expandiag Suture
Tevenue. .
s Treizhe Tevemmaw
Ceal
AlL as %
Commad- o all
Faill=sad Caal iziss Coomad .
3 =L1Iign)
Sozfolx § Feszarm 430 1,117 18
Laufsvilla & Maszviile 40.0 93.0 66 225 782 0.
SJozlingzon Yorsharz .5 L7 42 354 1,858 pAR
.Cuesavesks & Chis .3 7 7 252 512 43
Cor=ail 3 163.4 23 338 2,708 2
.Soustam .3 97.9 23 155 1,128 %
3alzizors & Qhin & 51 49 215 764 28
Toisois Camoral Gall 4 33 0 a2 &z2 10
Gaicn Pagisia 3 56 28 131 1,233 g
My3ouTi Pacdfis 2.3 5. 13 32 306 $
.Rastarz Mazyiazd 5.3 0 62 25 §6 &
M lankae 4.3 2. 19 25 431 H
SC.Lowis-San Trangises 4,2 29 22 24 7 7
3assezaz 5 iTis 4.0 2. 43 27 . 33 0
LCalzage & Nor=t Tescam 2.9 38, 3 43 508 3
.FLszsbuzzs & Lake Exda 2.4 ER 28 15 52 ]
.Ags2. ,Taogekz § Saz=s Ta 2.3 50, 4 P 1,333 2
.lcck Islaed L.i 2s. 4 1L 157 3
.SeabaaTd Ciasz Liza -~ 59. - 12 3 §
Totals for abave 388.1 1,157.5 I3n $2,477  $15,78Q 15T
412.3 1,393.L 307 52,577 s12,3s9 4%
*lzolzdas rmvercas Syom o d zar—siogoisg oraSIic ogs vell as
oTizizaced Imasfia,
Tlavenzaen Ioousaps ITms.

T== DTCOLICATIONS OF DE2SCULATION FCR CCOAIL PRCDUCERS AND USERS.

3ecavse ccal shiprezs ars hezvily dependems upom Tail cramsporta-

tion, amy charges resulting Srem daragulacion whichk affecr avail-
abilizy or qualizy of servizs or coal hauling rates cam Rave a
zajor Izpacs on coal croducers zmd wsers. Im Zaez, czzmges iz

any cf tiesa £

The extan:

Taiazicn I3

.Woera iz is




Deregulagicn will aZfsez cost of tsamstortize coal bus the
eXact D2gniLuCe CADCOC Da sSIecicLac Wiss certais

The Teal cost ¢ swzmsporsing coal by zail depends om Becld
qualicy of service azd the acTual Tates.

1. Qualizy of Sexrvics. Scme coal producers azmd useTs
have exgeriencad service problems -esultizg ia
disTuptad producticn and higher coscts.

Proponents c' deregulazicn poizz our that previsions
daaling wich sush Tacsess as abandonTencs, Zergess azd
c::uo’*.;aP Sus, a...z: cax service regulgtions aze ingandad
£g Tecuce ravenues Zor umproiiczadble
lizes, ;e:z: -.:.r_..ased affisiamcy o operaticms, amd
permis i=zToved maimzsmamce and ecuirment.

IS chis zesulz wera co ocgu=, it coulé bemefi: ccal
skigpers thact ccutizua T2 have acczess 9 zaii zzamspest.

2. Rail Tzamscor:z Ratas.

2. Igsor=arce of zail Zzaizicz ccsts as 2 shava of

Zzaizh

Jelivarac oSTics Of cZal. Lahe shats of tae calivazad
PTica of coal zace wp oy Tail ITamsgoTT az:ges rarias
widely dependizg upcm stch faczoTs as
oZ czal, alzarmazive Xz amsgeTTass ‘oo acdes
aca, Liztla simma=7y .’.a:a is zvailabla :t...-;:;v <
hc‘- "~e Talzzl S zzil TTazmsSTCTT COSTS,

sags D’:}V"_--S scze

i:ic:- zism azné sk Se wide waziazioms.
5. 2a2st ara Zocsaasas.
Seaztseas (ZL3) TTeist

+ide izewassa Iin czal
zer year (czmTamc,

Zzem 1963 =0 1978.

ToT ccmparisorm pusposas. cocal in
12.6% per veaw cr LL3TN fzcm L s
Priza Indax (fozmerly Wholasa =
Der yeaT or 7% over tie sazme <
stown i tSe zable at the tet s
Iz theowy at laas®, the incTeases & ight T

T have oczuzTad aT@ d':.e. 22
2ized =y che ZCC
azd atove cIsts




230

-13-

o
TSR 3
Liztzad 2aox Showisg Ciscy 3f Coal azd
=a C3at of TSIRITETTUEF Lo Yy adl 2y T=Lliny Jiazy
2a4r
Stliisy, Csal 2zizs Toxmspens
Pla=z & So=za Agysm=. e Caas
Laexsfon 22 Caal Jisexmen T3 <izs  Jes Tom
aAcpalachs (=las)
agizn (Caes x> Jamwmary 1977 Salas)
*.ﬂ’l‘ agisizs
2cwex Ca. .
fore 7Y Izs3ell Cxp, 3 $33.49 72 $39.22 .33
2res(Ta.) Ta. = ) b
~s3ks Acos, 3ounms Cxy. pa-] $=.39 $2.39 $23.43 =.3%
(2. 7a.) T.7a.
~olazz Lym 2n3zals (37, 238 323.%6 3.7 $32.27 1L.8%° '
e Ta.
Fhilin Jez=y Q7. 22 §33.31 5.33 331.36 .=
Seas=m 7. :
(3.7a.3 :
$ 5.30~ 4,53 $in.ce L=
§ §.20% 4.3 $i.36 43,25
-E&z ommis, ” 284 3 5,507 .9 §i3.4 &, 3%
pr-—11%
—exTilla, " 34 3 3507 T.49 $13.99 2.2
=1
«ZooyTem, " bogel] 3 5.%9% r.52 2.2 3.2




s Racs Chamges. Iz is =ot possidle zo pradics
TuTiTe race caznges that aight cccur mdar the vazious
1d

rai eregrlation prsposals cther tcham to acca that
che adminmiscraricn's Dill would permicz railzoads o sac
; zates withiz a zome ¢f 7% per 7ear above or telow the
15

rata prevailing on the pravious January 1st -- zot
cowmacizg che allowazce for inflacionm.

IZ S. 796 had been iz
o 1978, and railroads

L -t

che pexrisd Zzom 1972
Tates by the maxim=

A

allowed (77 plus inflarion), races would have IncTaased
v by 97.4%, ccmpared to cthe 83.3% inczease that cid
oeccur.

If inflazion ccntinues at che cuxvent rate of 10% and

railzoads izncrease rates by che maxim= of 77 addi-
ticnal for che next five 7years, Tates cculd izcTease
by 11S% wizhcuz any shisper Tecsurse chrougk zie ICC.

3. The amownt of ezal char is swoducad and used in the U.S. ez

eXo0rTed Will cCeDenc feav.:iy On Coe awctant CI inmeTeases In
Ctle COsST oI PrDgueing, TIamsSTOITIDZ amg Usiag ¢93l.

1. Relacive Compeciciveness of Cozl. At =ha presentc tize,
coal Is cemand [imicad anc izcraases in demand ars ex-
pecstad to grew ac adout 5 - TA Izem mow wmzil 1883 (cves

2 1377 base of akout 80 millioz toms).

Waile ccal hzs the advantage of secuzicy of supply csmpasad
zo oil and natuzal gas, the grice advantages have 2ot Deen

adequaca o Tasul: a2 substancial izmcreass iz izmcuscod

use of ¢sal ¢T iz rapid zanlacsment of exiscing oil and gas-

izmdusc=ial usars,
T coal apparanily Is
, zolliuzion

ccal Tatler

fired capacicy. 1o the casa c¢f potanc
a substaceial scencmic ad =
necessacty o ciZisar che
contzol costs and ocher &l

ttar oil or zacurzl gas.

As shown iz the z= cka
wida deliversd v

bra Casis, has teen lass
lass thanm z=acuzal zas sizes =id
ccmpaziscns do not take inTo acoon
and polluticn ccntrol costs assceila
Zxzezts of U.S. cozl have also
frem 53.7 ailiien zoms im 1973
] g COSTS

1973, Tze ineT
czal are wdeudradly a sigmili
zazicn's abilizy o eccogeta

Iz acddiczionm,

ScT2asis




232

-13-

producing and tramsporziag U.S. coal axe cited by
users as the reason for ghese imports.

2. Factors_Comtzibuting to the Increased Cost of Coal.
As incicatad in section LY. A. above, cae coscs oL
transporting coal by wail have increased sharply and
additional increases ara now pendirg bvefore the ICC.

However, tTamsportation is buz one factor contzibuting

to the increased costs of cozl. Costs of producing coal
have inczeased sharply particularly due to the cost of
meeting govermmental requirements such as the Surface .
Mining Control and Reclamation Act of 1977. Ocher factors
include declining productivity and higher labor costs.

Fustherzore, costs of using ccal have increased substan-
ially, due primarily to increasing costs of meeting
requizements established under the Cleam Aiz acct.

The costs of competing fuels are also increasing but the
increasing costs of producing, transporting and using coal
have been gTeat emcugh’ Lo provide a substantial detarvent
to rapid incrsases in demand for U.S. ccal here and abzoad.

3. Competition Among Coal Producars and Coal Producing Areas.
Currencly chere is apout LO0 millica coas Of excess pro-
ductive capacicy in che U.S. (i.e., 800+ millicn toms of
demonstraced productive capacity, compazed to expected
1979 demand of 704 million tons for use in the U.5. and
for exports). More produstive capacicy could be added.

This siguation has contzibuted to wmemployment im the coal
fields and sha=p competizion among coal producers and ccal
preducing regicas.

Particularly becausa of this situwation, izcreasas iz costs
of producing, cramsporsimg and using ccal which zffact cme
coal prsducer or ragiom zoTe than oChers will
iZporzant impact iz the gesgwaphic locariom of
sToduccion.

NATICNAL TNTZREST TMPLICATIONS OF DEREGULLATION

In addicion to the implicacions of deragulaticn for ccal px
and users, there ave implicacions Scr c¢oal which could a
broader nagicnal interast. Specifically, -the impact of deregula-
tion cn the gosts of tTansporiing ccal will affec::

Rata of infiarzion.
Consumexr pricas.
Ixtant oo which coal
izcTease ocur excassive
a1 aZfecs cm:
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DISCUSSION OF SPESCITEC MAJOR ISSUZS RAISTD 37 IATr DERTGUZATION

TZGLitAlive CU0C0SALS .

Discussicms of rail daragulatict :*aucsals that zave been zeld
ttus far zaise a cumber of issues that ate of ingazest <o coal
producers and users. This sazt of b_e :a:e' liscs t:ose issuas,
describes chem very br e__y and presents che 2ajor arguments
ckac have Deem scated Zor Zzvoring ome side of the issue or Che
ocker.

A. The "Captive Suisver' Problem

1. Way "ecaprivicy! is a major issue.

The "captive shizger’ issue has amezged 2s che simgle zesc
izsorzans issue -a.-se" 54 p sposed dezeguolazisn lagislation
because:

.There aze ng alzazmacive codes 0f shicmant znd zo alzer-
zacive casTiars 20T a la-ge shaTs of tze ecal zcw teln
produced and wused.

."Capcive shicpers” would face poctamgialily lazge raca
inecTeasas (7Th glus inflzzien over che zext Zive 7eass;
©o specifiad Limi: therszfzar) befcre tzers was any
Tecousse o t2e ICC.

.The sitizger woul
and izjuxy 2
ma“s iaa

Tae Admizmiscr
existarce of

2. Weag is a "Caocive Shisgexr!'?

Tzers is comsidaezzbla di
cdafinizicn of a "ezztive ='..'.:t: :"
the trcader eme defimes 2 =

oic azea azmd :'—e z

ta
B

cilicy of Zeing comsidersd ca::t_,e g " A...cng
chac bave teen advanced dusing <isgussicms of
ulation -- zznging fzem tarTow 2o bTead -

ar=

aza :h :':’_;

1.

izg:

a. Cre Cazzisx Ceomcent.
Capiive i oo5 zice

Wizl ©o Teaascmabla 2l

te zonsiferad

T2ll caxziearx,

¢. Cng Cazziax
cte cazwiar
I2 tme shizg
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d. Markse Dominance Concenc. This concept was intzoduced
0y cZe "4-RT ACT and sezved as the ICC tast for cacar-
;ining whether a shipper was suffering from excessive
rail-oad maxkar comtrol. The cesc included chvae
condicions:

.Mazkec share comdition. Mazket demirance was assumed
€O exisT LI a rail car-ier carried more than 70% of
the traffic iax a markar.

-Variable cost condicion. A carvier was markec deminant
I ais rates om cne crarific in question werz inm excess
of 160% of wvariable cost.

.Sebstantial iavestment condition. If a shipper shows
that 2 subscancial soace o: ALs cotal invescmenr is ia
rail-relaced equipment amd facilirias, che shigper is
considered the object of marker demizance. '

21 alter

- 27T

e. Pcctentd

ach considers
porary sicuacion
cively inflemibla capical
cgustraiacs. In ¢k Tull, necessary adjustments
could be mada to develop transvortation alcermacives.
Further, this concept assumes that che exiszance of
fective cempeciczion (absence of captivicy) should

go beyond a particular shipper or area acd be svaluarad
in zarms of botk the demand for t-ansportation and the
demand for the commodizy.

1y O

"y

EZxoanded voten altezrmacives concent. Scme Admi=-
i3TTacion ozzi aave suggasced caac cap
steuld Le considered on 2 much broadsr basis
20 praducts rasulc Irom use of ck

exampla, iz the casa of ccal wsad oo
che existence of "caprivisw' shoul

d =

1
1

such macttars as (i)
Jeak load zemera
(ii) capabilizy
systams.

To Whatr exzsmz ava ccal shiscers casciva?

Relazively little daca has been assemblad on
of cocal snippexr capcivizy, but cwo scudies

a. ICC Reporz. One scudy
in commection wizh

TLZRM Ace

7 indicazed
ZaTkat deminanz' zs del
the owaerall seudy seers

STobab is umdars
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=28 Zaz tiza, g -7
7esTATZ 3@l FrscusIisT.

Castizg tTscedu~as
==ziz skigzacss, hus

o 2zal zevizg az "zczcesTTemsazsTy

&aT53T &L

T gTsazar caskac

Ceal siiggers zay =zt Z2ve
even whew cazTiaTs do z=c2
staza.
Racenmz NCY Scudr. L
@I caza om Z2is Lssu
desizmed oz davalep

cial effaczs of zhe

Tor purposas cf Ihis susTay, NCA dafized 'ezacivTizy
izciuda =wo elamancs:

A gizgla raii

83.32%
72,057
3167
$3.1¢%
84, 20%
29,227,
37.37%
23 o7
33,130

59-551 0 - 80 - 16
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exibility for Railzoads ro set Maximm Rates

1

Provosal (Secs. 102, 103, 10& of S. 796)*:

.Duzing next five years railzoads would be allowed zo

raise rail rates of up to 7% per year (met counting
inflation) without govermmant intarference.

.If a carrier sets a rata higher than the 7% zone, the

dispute is settled as Zollows:

lst-shiprer must prove that he is captive (has no
reasonable transport altermative and possible
damage--""reasonable” would be 120% of existing transport
cost if tzuek is altermative, 1107% if barge is
alternative). If£ shipper can prove above comdi-
tiomns,

2ad-carrier must prove that rate is Teasomable ¢
(justified on the basis of cost). If zot,

3zd-ICC secs rate.

A-xments in Favor of orovosals for zaze flexdbilitw:

Inmables railroads to be more ccmpetitive pazticulazly
agains: crucking. ‘

Permits roved service and financial viabili
Qestotes fairzess among zodes, vy siviag ral Izoads
similar rate Sreedem, &njoyed by most of its
competitors.

.Reduces ICC involvement and theraby raducss un-
necessary govermmenrtal regulaticns and comzTols.
.Incroduces a limit on —ata flexibilircy anc 3-yeaz
period of ac’jv_s:ie:'.: 30 mizinize acverse imvacts
which may have come about
Tacte Izeed

il

Arxz=entcs Oooesad to the Fronesalis:

.Iz 2any cases, =Rers 15 1o alterma
sors -Zor coal.

-',v'ne never ccmpeticive Tzas aTrs afsent
shippexs ﬂavn= no signiicanc procaction
service or higher racas within the zome.
srovides imsufiicient protscticn to the captive s shipper.
.If deragulaticn (or raduced regulaziom) cf ads
were to result in higb_z cates without improved se*‘r‘

to offser higher coscs,

shizmenzs iz
teing regicns ancd ©
.Sizncs ICC's w2le
zigher Zizancial axnd
ccal shizver,
.Capcive czal

-
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.

Tke prsposal does mot tis highex Cates pToved
perforzance.

.Thaere aze To assusances c=at railzgads "slcw-tack”
figher ¢oal earmizgs inco tettar csal fa rias and

equisment.

Racte 3uTeaus

1. P?rovosal (Sec. 105 of S. 796)*:
.?ropeses to ramove ICC auchoTiry O granmt anti-tTust
izmunisy on zate agTeements.
.Discussion of s:.ng‘e-l*ne rates would be prohibitad.
.Buteau meetings should be open to the sublic.

2, Argmencs in FTaver of Propgsal:

.Would elimizace some of &
a Tate zaking practicas of
under ancl-cTust iaws.
.Retains the critical services provided by rata buzeaus
such as publicatiom of taziifs, ecc.

he anci-compecitive eifeczts of
£ zhe buvaazus, and placa =i

3. Arx=mencs Opoosed zo Pwoposal:

T'ne railroad izdustzy Telias heavily cm acsurace izZorza-
ion and cooperarion ¢ v-—"_a.lly thcusands or Tates.

'-La:a btuTeaus sexve a useful purpese in sectting and

sublishing these racas.

.Railzoads shoulé not be treared lik

because of the naruzs of the

close lizkage with issues o2

aza Diseziminmacionm:

1. 2zzpesal

.Nazrows
atc is

""‘.1!'—__

2. Axzmencs

in Favor of 2zcoesal:

.Removes scme of the provisions such as the long-haul/shorzT-.
2n used in ways

ienmz Crams-

naul clauses, e==., which the ICC zas c3
thart were contTaxy £z development ¢ an
fert a\:icn system.

Iweedem o adepe

3. Asz=sencs Qz=zcosed 9 Pzocesal:

cvaz wagismal

in =cwe dazail in Agrendim & o im Pazt I
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Conczacs Ractas

1. Provosal (Sec. 102 of S. 735)*:

.Allows railzoads to engage in contTacts Wi
for rail sezvices.

th shippers

2. Azmwments ir FTaver of Proposal:

Provides, at least for la=ge shippers, an attTactive and
‘more zaasonable means for secuzing improved service and
potentially ar lower rates, because oI the Taduced £iznan-
cial risk to the carzier. .

3. Arguments Oovosed to Pzovosal:

of 'twing' coal shiprers to a fixed

arn extended period of time. Unless
spec:.:zed in the con=ract, chese conditions alecnme' do ot
seem to comstizuta the proper incentive o izprove
service.

.While potemcially atzvactive Zor some ccal shippers, these
rates could presentc the possi‘aility of disezizmd
effects, paruicularly in spot markets for small shippeszs.
(Small sb_.:ne*s have a lower capabilicy o pgz':-cz.:a "'
leng term contracts and thus may su:.-er disproporticnately;
e.g., when adequate equiprment isn't available Zor comtract
anc spot shippers).

Yotice of Rara Changes

1. Proposal (Se¢. 197 of §. 726)%:
.Iastead of zhe 30 days
propesal would shase in
rates.

=oads nesd the i
quickly o compera more 2
demand condizions.

3. Azzments Qrposed to Proscsal:

ers :ecai:a cemplets and -'e1 _a::"e
noTaal business plamzing
iers are not engagizg in

hur undar
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avos of Preoosal:

ts rail carriers 3 abanden imecon

ic zramez-
ia a shorser cizs 3

o
exriod, cthus impreoviag cosc-

Zeans to protact its zmarzkas
opricm, but limics cazzier's

.Prevents stalemate becween subsidiss and carvie- ch=ouzga
azbirracion.

3. Azzments Ovuosed ze Pzczosal:

.Those concesned zbout potential abandomments believe th
croposal makas abandomment possible for cazries 'r..‘:xov.:
sufficienc warning,

.Railroads indicaca srevcsal does not make 1t possihle for
catTier to abandor lizes expedi Zously and ains um-
Teasonable govermmen: resctxiccioms and coscly delavws.

Merzers and Accuisicioms

1. Provosal Mesning (Sec. 122 of S. 796):

.All special standazds and proceduzes rela 35 I0 mergers
ané comsolidacions will he elimi-aced and placad umdax
anti-tsust laws., Zlimsnate ICC frem zail-rail Jazgers.

1. Azzments i Taver of 2wrcposal:
.Providas and improve
overall

sesiziom.

3. Armmencs Occesad zo 2-soosal:

Mergers, jparti ‘""a"”r thcse

22 o as paralleal
(*e:'-"-" =ai 17 she saze zzea) =
Teduce competizion ar.:' i::c:ease the Tallrcads' ...a::<=f'
scwer.
General Racs Incrazsas
L. 2zoposal Meaming (Sez. 192 cf S. 736

.Railzoads weuld Ze al

meral Tace imcraases
€s on c¢2sTs, buc

w

inlflaciznar 7

w

Axv=ents Cteoesed o Pzancsal:

CTeasas TatTasant
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J. Commodities Clause Elimination

1. Pzovosal (Sec. 108 of S. 796):
.Would allow railwoads to haul their own ccal or ochex
goods they own rather chan having to set up anogher
corperate entity, leasiag, ecec.

2. Armuments in Favor of Zroposal:

.Railrcads control comsiderable amowmts of coal, particular-
ly in the West, and this coal should be readily available
in the market.

3. Arguments Omnosed to Promosal:

.Scme believe proposal could jeopardize railzoad common
carrier obligatioms, by emablizg railroads to Zavor own
shipments over thoss by otker coal shippers in terms of
rates and service. Railroads could thereby affect the
ccupeticive positicn of ceal producers.

.Otaers believe the proposal would have no real izpact
since railzoads cam set up sepa-ate entitiss or lease
their coal reserves for production.
.Railroads appear to prefer tha status quo.

K. Pzivate Car Owmershio and Compensacion

1. The Issues:

This macter is not raised diractly by the deragulation
Provosals bug is of iztewast and concern o some coal
shippers. CurTant issues include:

.To what extenc is privaca ownership of =
necessaTy o help assure adaquate and -a
iz 2woving coal by rail?

.Wnat ate che advancages and disadvantagsas
of privata ownership of Tollizg stock?
.ATa currang azTangsments 0T compensating - 2Ts cwrers
and lassees of rollizg suock adequata and Teascmabla?

=]
2.

~

Shigvers' Posizicr and Concarms

A aumber of coal shippers, experisncing inadequacte service
and expecting inereasad need Ifor rail tramscer: coal
tave iavestad or ars comsidering imvestmaencs i privatalj
cwned or leased rellizg sctock. Thelr concestms

JAvailazbla infgvmaricn sw that scme vailrsads' zlams
and cemmizTmencs Zor ad investlents 227 =ct e

zdequaca o Teer
en shiorers uy
-Thev lack ecn

-Cempensacion
lezsed cars is less =

I3r similar equirmen:.
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M.

3.

Raiizsads' Posicion and Comcerms:

.Compensation levals for privazely cwmed or leasad cass
adequately zaflect economic value and ave adectacely
dealt with in zazifis coverizg zhe shismenmss izvolwved.
.Railssads’ iovestoencs ave adequate as long as demand

Zor rail cransport of cgal is relatively stable over tize.
-Rzilroads zeed to retainx ccucTol ovar colling stock
tTavelling on cheir system.

.Issue shculd be adéressed om a= individual shisper to
caszier basis or resolvad in ICC Zom= of IxPazte No. 334,
Sub 1.

Iovestzents in Normrail Accivitcies

w

The Issye:

his issue is not addressed iz the dewagulaticnm provosals,
but scma shippers have contandad that scme zailroads kave
diverted ravenues from rail operatioms fo mem-rail investc-
zents rather than use these resourges to izprsve m:aintenance,
equirment and overall serrice.

Skisters' Posiricn: .

.Cross-subsidizarion apd inveswent in aom-rail accivicies
oczuzs at the expense of coal shippers.

.Some shippers believe that there should be some means o
encourage oY Tequirsz pilcwback cf revenuas co Igsrove
sezTice.

Rai

.Railzcads have azgued chat they Tust nave the rizhs o

diversicy (as do z=cst induscries) and have peimcad cut zhas

low income frecm Tail operaticus and lew Tarmm om invest-

zext zave Iorzed the diversion of finmzncial rascusrcas away

Izocm rTail crercations.

ross-subsidizacicon can ¢t te avoided by
To— Lo Ay tesviiy

industry, iz

lzsads' 2osizd

1.

Tae Issue:

.Some coal producers have expressad concerz

3
meertaiaty over which govertmental zgencias weuld Se
Pl ; ; sy

Tesponsidle

=g the rasidual ragulazo
Izzmewozk,

cenueead
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3. Cowmcter arzuments:

/,

.The issue of residual zegulatory authority is relacivaly
unizportanc to the actual effects of tie legislation.
Focusing om “whar is lefs sTracts Izcm che major

[
H

issues of deregmlacion.

-1t is almost impossible to assess how —ules amd ragula-
tioms will be izterprated iz che furure by a "new’
ageney. .

.DOT would te charged wich assessing the impact of =i
deregulation actions amd this issue could be addressed
when facts ars availabla.

VIII. ALTERNATIVES MOT ADDRESSED BY CURRENT LEGISLATIVE PROPOSALS

Several potentizl actions which relat
services have not been addressad in
posals (iz addition ro the macrers
and M om the two previous pages).
include:

e to improved rail cransport
2e cuzrenc legislative pro-
discussaed in paragzaphas X, L
These potznzial acticns

A. Mandatory Trackase Righes -- To =he extent that thesa rights
SXTenSions comtTibute to bestar performarce and greater
competiticn among railrcads, they might reduce the captive
shipper problem, at least in the shors mm. However, cheze
exist several difficulrvias wish chis approach:

.Mzndatory crackaga rights present operaticmal problems Zor
the railload owniag the track inveived and agreements aras
diZfficulc co work our

. /

.The prcblem of cost shaz: i rew o portion "ccmmon'
e3sT5 among oi-way) is a sazious
obstzacla,

and Comstoucrsizn -- Cemscoou

I3ITL

ailes

i some czses, gemerzza new oI zail
Several port aTeas seem =0 such
Suck a stap might zlso lead os iarar—cdal

ich i3

welcczed 3% many shippers and -z
Tial af

2ilzoacs
cizmeias,

C. Ceal Siuszy Piselines -- Coal slurTy pipelizes hava t=
potential 0 provide efficienc and aconcmical coal
poTzaticn. I availabla, s

trans-
siuxTy pipelines cculd comzzilu
2 competition that would he achieve che obiacsiras of
regulacion prsposals. Consc—icricn of csal slur>ry a3 d
ZoT=alily requiras erassiz sights-ol-wav of
Tramspersacs zodes. T > resulic im
izazion to ol
mnecassary <o
—anting =~a
Tanziag ==z
nes, TIus

Swnl Zarics

N
oo
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entives to Izozcve Sezvize Qual

CusTent Tail deragulatizm prepesals cowmt conm ¢oczpecsicion

to grovide the incemtive Zor Impzoved service and reascnabla
Tazes. The proposals do zot deal wizh the need to Izgprove
service in sigzations whers effsctive compecizion is absent.
This is a 2ajos weakness in che preposal azmd actiom sbould
be taken promptly o deal wich ic.
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ShifLo coplsads of regulatlon
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wore compot HLiva appronch.

1.buving aoxt €ivo yuvares rail
vates ave allowed Lo vive or
full up to 1 per your (not
counting nflallon) without
gov't tnterforenca.

1£ UR sat vuvo higher or low-

er than real 7% por year, I

lo wettlod as follows:

Jlet, alilpper must prove uwo
abternatlve and Jdamage
1€ he doca,

L2ud, AR wat prove vata fs
l'unum\uh\u. 1€ not,

Ard- 110G soete vare.

2.For next 2 yearn, IR could
wue general rute luncresse
wechanlum to veconp covte of
inflatton (tu addition Lo
14). Afrer 2 years, entlve
tncrense sublect to 1, abova.

J.Afrer 5 yearo thers would ho
no rate vegubation at oll.

L.oabloua RIE 1o entor tntoe con-

tvacta epucifylug service
and vates.

L Lanl Lo coal,

Curvant pollcy empha-
slzes protection o
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one another.
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rate is “markal
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allowed to uue gene-
val vate focrenacs.

3. Rate regulotion
continucs Indaflutce
ly.

4.Unell vecy recently
T1CC consldered con-
trac ed antd-
competitdve.

Genorally In

avor.,

t.Uanta frecdom
Lo set ratuea
wichin a 207
zong.,

-Feols rate
flexibiliey

ia vascntlal
for RR to re-
atoro falrnoss
aunong wodoa

~Provide Rt

ulrh pricing
flaxibiltey
Lo compete
wore effuctive
ly.
Jreongly op-
posed to 2
yoor limlt
AAR wancs i
to continue
peviaunently.

[

3.Genurally In
favor.

4.
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APPENDLIX 3B

HATIOMAL INDUSTRIAL TRAFTIC LIAGUZS' STMMART QF ITS. PQSITION ON
© _FATIXCAD DERTGULATION

" WASHINGTON-AZL 2 recent special membership mesting of The National lndustrial Traffic Laague,
members votsd their approval of substantial motor carsier and mil regulatory r=form. Tae Aprd 2526
mesting in St. Louis, Missouri, was convened to consides the legisiative proposals for dersgulation of the
mansporiation indusTy propesed by the Administration and various carsisr groups. L2ague members
vowed td work to insurs that shippers’ nesds ars recognized in any upcoming legislation affecting the
transgertation industcy. - :

NITL zdopted definitive pesitions on the major Tansperiation issues, ranging from the raie oureaus’
antitrust exemption through Iberaiized motor carzier entry and rail abandonment procedures. Tae
League's' new policies aim to establish a tanspor:ation systsm which is capable of maintzining its own
economic vitality while effaczively serving the public aesd.

Motor Carrier Entry - The Laague votsd o endorse iberalized motor camier sntry procsdures
NTTL’s position provides that any applicant siould be gramted the authority by the ICC to entar the
Tucking business once they ave gassed the {ltmess test and have demonstrated 2 need for their servics by
providing “shizper support” for their autherry. Issuance of auriority should zot e restriczad solely
because of its adverse T2zt on 2:Gsting motor carriess. .

Rate Bureans - The NTTT zlso votad tc contizus its support of this antitrust exsmption to mest and )
set rates grantad o the r=i and meter cardier rarz bursaus, with medifications in the rules governing the
bureaus’ operations. Tae League’s orogosais for changs in toe rate bureau sysiem inciude allowing single
fins rates to0 Se docksrad and fully discussed by any rats bur=au, but voted ca oniy by the carsiers which
zan particpars; prohiviting rate bursau smployess from roposing rats dackes; and equaiizing the rales
zoverning rail and motor carmisr bursaus wharever sracticadie.

Rail Abandonment - Recognizisg the nsed 0 rationalize the naton’s rall astwork, Laagn
voted 1o

empers
1ilow spandonment of zail lines showing continuing fzancial loss, with 240 days’ notics given 0
arfectad shippers ind commumities. .

Intercorporate Sauiing - Tae League voted o supper intsrcoryorziz 2auiing for compensation de-
swesz 2 sarent corpemzicn and 1% or more cwned subsidiariss, This would ailew corzorations witt
their gwn truck Tesrs 10 charge their subsiciaries for wanspormaton services thar they perfcrm for them, 1
sraces which is surrently srondbited by e ICC. f

Rail Contmacr Rates - Cemonstatning their sontizuing suppers of innovative raramaidng tachiques,
NTTL members sropesed thar the [CC skeuld aflow raiircads to offer shippers cantract races iff these ‘zn-
macts 4o aot inrerfzre with the rafircads’ commoen carmier oviigation.

Car Servics - Tae Lz2ague voted to suppors tae ICCs recent sropesal 1o tarm gver car servics autier-
ity 10 railrcad mazagement. This move would alow the rafircads tosmssives (0 corirol the routing and
distfbution of =3, 2 factor whicl should lead 0 imoroved md sarrice.

Markee Dominancs - Tas Laague votad o sontinue irs suggert of he ICTs =

=risw of the ccnesgt of

rues, Cursher, t8s membershiz :ndorsed a1 contnuing e
bel)

insure that the ICCs reguizdons srovide &
ring suslic.

No-Suspend E £ ~eaffimmed
suspend zones for
vithout
iways Lz

Tension or nvestigation tv the ICC. s Laague
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"CAPTIVE" CQAL SEIPMENTS 3Y RATL IV 1977

Summazy ¢ fizdizgs fzom a Suzwvey Conducctad iz May 1579 oo
datermize the extanc to which ccal shipped by rail 1977 skould
by considered "Captive'
Page
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DETINITION OF "CAPTIVZ" USZD IN TE NCA STRVET:

"Definirion of 'Castivicy': To é
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Lo
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and elsewnere as objective and (2) inciude the core of czke
captivity problem -- the possibla injury to the umprctectad
shipper. We recognize that the definicien is somewhat arbitzary.
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Senator McGovEeRN. Thank you very much, Mr. Massey.
Mr. Stern, we will move on to you now.

STATEMENT OF LAURENCE J. STERN

Mr. SterN. Thank you.

Mr. Chairman, thank you for the opportunity to appear before
you on the subject of deregulation of perishables. As I believe you
are aware, the rail transportation of fresh fruits and vegetables has
been exempt from regulation by the Interstate Commerce Commis-
sion since May 28, 1979, so I suppose I am a unique witness in the
sense that I am speaking here not from a theoretical position but
as one who has actually operated my portion of our business under
rail deregulation for 4 months, almost to the day, I might add.

I would like to summarize the highlights, if they may be called
so, of our experience during the first 4 months of deregulation.

First, I must say that we have been rather disappointed with the
deregulation experiment thus far. We believe there has not been
the kind of good faith negotiations which normally take place
between businessmen in a truly competitive environment. We at
Sunkist are only party to one contract, a common document signed
by all shippers located on the Southern Pacific. That contract was
offered to us essentially on a take-it-or-leave-it basis with the provi-
so that if we did not sign the contract, we would not be offered any
cars or service.

I would like at this point to just establish one set of ground rules
concerning my testimony. Sunkist only ships perishables from
packinghouses located on the Southern Pacific and Santa Fe Rail-
roads. OQur experience is limited to those carriers plus their connec-
tions in the East and in Canada.

The immediate impact of deregulation was a steep and sudden
jump in the price of rail transportation. Deregulation unfortunate-
ly coincided with the exempt motor carriers strike, and the South-
ern Pacific increased its rate by 47 percent in less than 1 month.
The Santa Fe also increased its rates, but not as much, the maxi-
mum being 23 percent.

There has been generally, and is now, a substantial differential
in the price of rail transportation in California and Arizona, de-
pending on which origin line is involved. This has produced a
negative effect on the perishable industry. We believe it is patently
unfair to penalize a shipper simply because he has the misfortune
to be located on the Southern Pacific which has often charged as
much as 50 cents per carton of citrus more for transportation to
the same destination than the Santa Fe. We do not advocate ex-
emption from the antitrust laws for the railroads to permit collec-
tive pricing. We do, however, point out that this is one of the
‘inherent disadvantages of applying deregulation to shippers which
have single line service. They are, we believe, in a very real sense,
captive shippers. Thus, we have a fundamental problem when de-
regulation is applied to single line shippers.

The nature of the perishable industry is such that prompt, reli-
able service is an absolute necessity. Carriers of perishables, wheth-
er they be truck or rail, must take responsibility for prompt deliv-
ery. The railroads have refused thus far to accept such responsibili-
ty. The contract we are a party to, and the other rules that we
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have to operate under thus far, have declined to specify any partic-
ular delivery date, and provide, moreover, that they will only be
responsible when guaranteed schedules are published. The catch is
that no such schedules have been published, and thus we have no
effective standard for prompt delivery service.

The railroads have also thus far refused under deregulation to
accept traditional responsibility for the safety of cargoes in transit.
This is another important aspect of transportation of perishables.
The contracts we have been offered attempt to avoid the tradition-
al concepts of common carrier liability. Because of the failure to
accept responsibility for loss and damage and prompt delivery, I
"believe a feeling of distrust has developed on the part of shippers
and receivers of perishables. Although rail rates have declined
significantly in the last month so that they are, in fact, now
substantially below prevailing exempt truck rates, our business has
not gone back to the railroads in any significant quantity and the
majority of shippers still continue to route perishable traffic via
exempt motor carriers.

We are happy that the committee is concerned about common
carrier obligations under deregulation. It is also of great concern to
us. During the early stages of deregulation, the Santa Fe Railroad
refused to serve the Pacific Northwest. They accomplished this by
simply failing to quote on any traffic to cities such as Portland,
Seattle, Vancouver, and Calgary. Thus, our packinghouses located
on the Santa Fe had no rail transportation to their customers
located in those areas. Although the Santa Fe has now resumed
such service, this is an example of what we believe can happen
under deregulation. We do not think that the Commission ever in
fact intended that de facto abandonment occur under its deregula-
tion order. However, it appears to us that the railroads believe
deregulation gives them this option. It is easy to see the chaos that
could result in the distribution of perishables if the railroads sud-
denly and arbitrarily decide to cut off service to particular areas
throughout the country or to an individual shipper or receiver.

The committee asked us to consider what would be an appropri-
ate criteria for exemption. Earlier in my summary I mentioned the
difficulties deregulation has caused to shippers located on a single
railroad line. We believe there is no true competition here. Thus,
one criterion for deregulation ought to be the existence of two or
more railroad lines serving a particular shipper.

Second, there are differences in perishable traffic. Some traffic is
peculiarly adaptable to rail transportation. Citrus happens to be
one of those commodities. It is heavy loading, normally in excess of
100,000 pounds, moves regularly throughout the year, and moves
generally long distances. Economically this traffic should move in
significant volume by rail, and until recent years in fact it has.
Thus, in an economic sense, traffic of this nature has some of the
elements of dependence on rail transportation. On the other hand,
some perishable traffic moves in small volume, is light loading, and
moves at relatively sporadic intervals. It is not as adaptable to rail
transportation and we believe it should be immediately deregulated
1n its entirety.
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Thus, a second criterion for deregulation is transportation char-
acteristics which minimize economic dependence on rail transporta-
tion.

In summary, we must advise this committee that deregulation
has been a disappointment thus far. We thought it could work and
should work. However, unless there is a drastic change of attitude
on the part of the railroads, we are rapidly coming to the unfortu-
nate conclusion that some sort of legislative or administrative
orders placing regulatory controls should be reenacted or promul-
gated. The deregulation experiment simply is not producing the
results anticipated as of this date.

That concludes my summary statement. Thank you for the op- -
portunity to address this committee. .

[Testimony resumes on p. 279.]

[Mr. Stern’s prepared statement and attachments follow:]
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STATEMENT OF LAURENCE J. STERN,
TRANSPORTATION MANAGER OF SUNKIST GROWERS, INC.

Mr. Chairman and members of the House Transportation
éubcommittee and the Joint Economié Committee, my name is
Laurence J. Stern, and I am manager of transportation of Sunkist
Growers. I am pleased to have the opportunity to testiry before
you on a topic which is of_vital importance to the perishable
"industry as a whole, and to Sunkist Growers in particular—;rail
transportation of perishable commodities.

First, a word about Sunkist and the fresh fruit and
vegetable industry. Sunkist is an agricultural marketing
cooperative, one of the oldest in the Nation.. It ﬁarkets
fresh citrus fruit and products on behéif of its 7,560 grower-.
menmbers who are located in California aad Arizona. While
products are an importan£ adjunct to cu: business, fresh
fruit femains the most important part of our businesé today.

We are, therefore, one of the largest siippers of perishable
commodities in the world. Some idea of the.volume of our
shipments is:shown in the attached Exhinit 1. This Exhibit
shows two things. First, it shows the volume of fresh
citrus we must move in domestic transportation during the
course of a no:mal shipping season and, second, it shcws the
variations in supply which are largely dictated by weather

conditions ove:r which no one has any, control. Exhibit 2
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shows the principal cities which, over the past few years
have received significant quantities of rail deliveries.
ﬁearly all of these points are in the East. Consequently,
when we are talking about rail transportation of citrus
fruit for Sunkist, we are talking about a large but variable
volume of traffic which moves long distances to destinations
principally east of the Mississippi River.

Perishable commodities by their nature require prompt
and expeditious handling. Obviously, for the short-haul
movement the flexibility and speed of motor carrier transport
makes it the mcst desirable form of transportation and the
motor carriers have taken.over most of our business Qest of
the Mississippi River. .This is in part due to the inherent
sexrvice advantiige of motor carriers and.in part to the lack
of lnterest on the part of the rail carriers in this market.
We have, howevnr, thought that the railroad 1ndustry was
interested in our business to the long-haul destinations in.

". the populous areas in the East and in the South where the
railroads can fully utilize the economies of rail transportation.

Two important requirements must be kept'in.mind when we
are'talkiﬁg about distribution systems applicable to perishable
fruit. First, not only do we need prompt service but it must

°

also be reliable sexvice. Perishables must be marketed




promptly on arrival at destination or they deteriorate in
quality and even spoil before they reach the consumer. Since
deregulation the railroads have refused to recognize standarxds

" 'of transit performance. Only if schedules are promulgated
will they accept responsibility for transit delay. However,
since derequlation, no schedules have been published. Thus, it
‘is impdftant that regular schedules be published and that
actual délivery times correspond closely to the schedules.
Only in this manner can terminal-market operators and chain
store receivers schedule the-arrival and séle of produce in
an efficient manner. The second- important aspect about
produce shipment is the acceptance of responsibility for
loss and damage. Produce is peculiarly:susceptible to
damage during transit, to losses arisin« out of delays in
delivery, and to theft when cars are broken into while
awaiting delivery at thg railroad yard. It is important
that some one :ccept responsibility for.such losses and
damaéé,Abtﬁerwise businessmen are reluctant to risk 1a}ge-
investments in produce shipments. These are two.important
features which are peculiar to the perishable industry.

» Obviously the price of transportation is important as it is
in all industrles, but service and responsibility are also

of such importance that price often becomes secondary.
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1. Experience Under Derequlation

A. Rate Levels Under Deregulaéion

.Exhibit 3 attached hereto shows the rate levels to New
York'city charged by our two principal origin carriexrs since-
May 28, 1979, compared with the corresponding exempt truck
rate. Note that the Southern Pacific rate increase during

the independent truck strike was as much as 47% while the Santa

: FeAraiéed their rates by 23%. Now that the peak shipping season

. has passed and truck supplies are more plentiful, the truck

césts.are now back to where they started on May 28. The Santa Fe
is substantiglly below May 28 prices and the Southern Pacific
is about 7% hijher than the pre-deregulation level.

Uﬁdéubtediy railroad officials would contend that thi;

is an illustrarion of the success of deregulation. When

demand increas:2s, they have flexibility to increase their

rates to takéijdvantage of shortages of transportation
equipment. Whean the peak shipping season passes, the railroads

are free to reduce their charges to the point where they

will make their service attractive to shippers in competition

with truck transportation. But the system is not working thus
far. 1In spite of rate flexibility, the railroads do not appear

to be picking up any more business. See Exhibit 4. 1In short,
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based on our experience, dereqgulation is not bringing any of
the perishable business back to the railroads, and it may
even have fallen 6ff a little.

In addition, there is a distinctly negative effect of
rate ﬁaking under deregulation. This is the considerable
difference which exists between the prices charged by the
Southern Pacific and Santa Fe from and to the same origin

" destination combinations. In the case of Sunkist the obvious
iesult of these pricing discrepancies is that our packinghouses
fortunatg enough to be located on the Santa Fe have enjoyed

‘more than their normal share of business. Approximately 33%
of our packinghouses are located on the Santa Fe; and these
packinghouses ncimally ship 32% to 34% »>f our citrus rail
traffic year-in and year-out. However, since May 28 the Santa
Fe origin packinghouses have handled-46% of our rail traffic.
See Exhibit 5. We believe that this increase in share of
market is attributable largely to customer requests for fruit
loading on the Santa Fe. Railroad pricing appears to have
created a disturbing new competitive element in our industry,
with shippers finding thdt they are gaining or.losing business
for reasons entirely apart from the quality, price, or availa-

bility of their produce. I might also mention the reactions

59-551 0 ~ 80 - 18
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tﬁat are beginning to occur with respect to these extreme

pricing differentials. Only last week, one of our large

packinghouses in fhe San Joaguin Valley opened discussions

with the Santa Fe concerning installatién of a track.connection .

‘so that ﬁhey would no longer have to ship by Southern Pacific. -
I recognize that antitrust laws prevent collective rate

making on exempt commodities. I am alsc aware thét the

. railroads want deregulation and exemption from antitrust laws,

?nd I am emphatically against that. The possibilities for

predatory pricing practices in such a situation are obvious.

" What I am in favor of is true competition. Where a shipper

is served only by one railroad, i.e., the Southern Pacific--

there is not triie competition. - The shiwper gets rail service - --

by the Southern Pacific or nothiﬂg. In those situations we

have the elements of a captive shipper and thére muéé be soﬂgi s

protection offerred. Not everyone can build additional rail

tracks to reach another line. The expease would often Be

prohibitive. The trade-off would be to.allow other railroads

to use the tracks of the single carrier serving our packinghouse

or to give us regulatory protection.

B. Scheduling, Service And Responsibility

When the deregulation experiment was begun, the railroads

in the West made a number of public prcnouncements that they
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_were going after the perishable business and bring a substantiai
portion of it back to the railroads. Under regulation, railroad
service had deteriorated until it was virtually worthless and
yet the price for transportation continued to increase. We,
as well as other shippers, thought that under a deregulated
environment we would be able to arrive at flexible and fair
business arrangements through a process of good faith
“negotiations on both sides. The railroads indicated that
‘they were anxious to recapture a substantial share of our
business, and as you can see from our volume available for
transportation, we certainly wanted the rails back in the
perishablé business. - .

However, o date, fz2ir, innovative neyotiaticn -has not
happened. At the time deregulation fook place, the carriers
had no plan for handling rail business in perishable trans-
portatioh. Even after a 30-day delay, ve were confronted
withAambiguous one-sided contracts whicli were presented
to us on a take it or leave it basis. Unfortunately the
éffecéive date of deregylation coincided with the heaviest-
part of the perishable shipping season and, with the emergency
fuel shortage, a strike of the independent truckers. If we
wanted to move our fruit, we needed rail. transportation and

so we were forced into accepting railroad contracts which

.
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did not and still d6 ﬁot meet our needs, and which created
“distrust among shippers and receivers because of their legai
ramifications. As a result, when trucks became available
the business went back to the trucks even though the rail
carriers reduced their prices significantly.

My Exhibit 4 shows that from November, 1977, through
July of 1978 rail service accounted for nearly 30% of inter-
_state shipments. In a comparable period, November, 1978,
thfough July of 1979--including the first two months of
deregulation~-rail shipments declined to 22.6%.

There is no eﬁthusiasm now for rail service even though
the rates have declined, in some cases, below the regulated
level last May.. The keys to this induséry are still baing
ignored by the railroads. After four months of deregulation,
there is still no responsibility for prompt delivery.

Loss and damage is another problem as pointed out previously.

. We have revised our loéding techniques in recent years so we
can now load 100,000 pogpds of citrus in a single car.

About $50,000 maylthus~be'tied up in on: carload of fruit.

- Who has responsiblity if the fruit arrives damaged? Heretofore,
wé have had the protectién of common carrier liability

imposed by the Interstate Commerce Act ‘vhich permitted us to

file claims against the originating or 3estination carriers
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and enforce the claims without the necessity of proving on
what line the damage occurred. Moreovelr, we had the protection
of common carrier liability where our burden of proof was
reduced to simply proving the goods were delivered in good
condition and received in bad condition. None of these
thingé seeﬁ to apply now. At least the railrogds have
attempted to deny all liability except for damage on their
own lines and then only when due to fife, derailment, mal- -
functioning of the refrigerator unit or an act'of‘negliéence.
Thus; the railroads have attempted to absolve themselves of
responsibility to a greater extent than the exempt truckers.
It is pretty hard to convince any one t« use rail service
ﬁnder these corditions. We ﬂave tried <o tell the railroads
that they must accept some responsibili:y for prompt delivery
and for loss ard damage; otherwise, their service is not
worth very much. Unfortunately, the railroads have not

heard us yet.

"C, _Joint Rates And Through Routes

This problem seems to have been solved, at least
temporarily, by the railroad industry. Nearly all of our
shipments originate on one railroad and terminate on another

line. Sometimes there are three or morz carriers involved
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in the routiﬂg and sometimes only two. But only in rare
instances does the shipment originate and terminate on the
same line. There waé some concern at first that the carriers
wouldArefuse to enter into_any interchange agreements with
each other and that we would have to negotiate separate
contracts with each carrier involved in the routing. This
has not happened. In our experience the origin carrier
usually attempts to negotiate a complete rail service and
has undertaken to enter into agreements with its connections.

In some respects, however, we anticipate future problems.
In our business, it is sometimes neﬁessary to ship fresh
fruit thch has not yet been sold. This fruit is normally
placed on a caxr consigned to a destination such as Chicago -
or North Platte, Nebraska, which are points where destination
changes can be conveniently made. Prior to arrival, if tﬁe
car is sold we will issue what is known as a diversion and
reconsignmenf order which will consign the car to the buyer's
terminal. -Consequently, before deregulation, tariffs
érovided for a certain number of diversion and reconsignment
orders which woﬁld be carried out regardless on whose line
the car was located. NoQ, the origin line will not take

responsibility for diversion and reconsignment when the car
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is off its line. So far we have had no difficulties, but
this represents another uncertainty which, again, reduces

the desirability of rail transportation.

2. Effect On Intermodal Competition

As pointed out above, intermodal competition has not
increased as a result of deregulation. Our experience shows
that some carriers have actually improved their service to

certain destinations in the East, particularly the Santa Fe

‘which is doing a generally good‘job of handling our shipments.

They are also charging less now than the regulated rate in

May. The Southern Pacific, while not éerforming as well as

the Santa Fe, nas, nevertheless, improved its service from

some‘origins in the West to certain destinations in the
East. However, service continues to deteriorate from oxigins
in Southern Catifornia and Arizona to the sameAdestinations.
With ?edﬁctions in price and improvement in service, we
woﬁld expect traffic to move back to the rails. The fact
that this has not happened--except during the trgck strike--
shows that something is lacking. The key -is that there is
no confideﬁce that the failroad service improvement will

continue and the railroads are unwilling to accept responsibilicy
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for delays or for loss and damage. This is why I said at
the beginning of my statement that the requirements of
service and responsibility are so great in this industry
that, in some cases, price becomes secondary. In spite of
substahtially higher prices on trucks, most of our business

continues to move by trucks.

3. Common Carrier Obligations

This is an area which may be of great importance in the
future. Under dereqgulation, the rail carriers do not believe
"they have any obligations to the public. We had one instance
where the Santa Fe refused to handle any shipments to
destinations in-the Pacific Northwest. ~The 3232 of our packing-
house;_served solely by the Santa Fe suldenly found that they

could not reach their customers in such cities as Portland,

. Seattle, Vancouver and Calgary by rail. Despite repeated
-requests.for riites andvservice to the Pacific Northwest, the
Santa Fe declined--claiming that such traffic was marginally
- profitable and that under deregulation they were no longer
bound by any common cairier obligation to provide service to
any area. We <ould find no record in the Ex Parte 346
proceeding indicating that the Commission had addressed that

specific point. It seems to us that the freedom of the railroad
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‘to abandon service ét‘will--whether to a specific shipper or
receiver or to an entire geographical area--is a question that
- must be debated and answered in a manner very soon or it too
will become a basis for continued economic hardship and
possible litigation in the years to come.

It seems to be generally conceded now that we are
entering a period of chronic fuel shortages. It also is
conceded that, at least for long-haul transportation, rail
service is about four times as energy efficient as motor
carrier service. If the rail carriers decide to shrink
their service area for perishables to only a few high density
‘moveménts, then our distribution system will be more heavily
dependent on mntor carriers which are. mast vulnerahle to.
fuel shortages and rapid increases in fuel prices. This, of
course, is contrary to the purpose of dereguiation which, as
we understood it at least, was designed to get more traffic
back on the railroads. Up until now, this has not happened,
and we are left with an uneasy feeling that deregulation may
be an excuse for the railroads to eliminate some of their
traffic, cut their costs and maximize their profits. It may
aiso provide a basis for'de facto abandonment of facilities

-and communities without any prescribed procedures simply by
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refusing to provide service or refusal to guote rates.
Certainly this was never intended by the Commission's order

in Ex Parte 346.

4. Criteria For Determining Exemption Status

The Committee's last question related to whét standards
ought to be applied in determining whether commodities qualified
for administrative exemption. This is a difficult issue. We
thought perishable commodities, which predominantly moved by
ﬁotor carrier, would be a logical class of commodities on which
to try deregulation beqéuse shippers had largely left the
railroads anyway. Now that aeregulation has occurred, we
- begin to recogrize that, at least with “itrus fruité; it would
be uneconomic to put the entire volume into motor carriers,
particularly tc the iong—haul destinations east of the
Mississippi River.

Citrus is a little different from iost perishable
commodities in that it is capable of heavy loading, moves
regularly throughéht thg year, and moves long distances from
the West éoast to the East Coast. Most transportation
experts agree that heavy'loading, non-seasonal, long-haul

traffic is peculiarly adaptable to rail transportation and is
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able to take advantage of the inherent economies of rail
transportation. Based on their performance thus far, we

Qould hate toileave it up to the railroads to make a determination
of how much, if any, of our traffic they want to haul, where

they want to haul it, and at what price they are willing to haul
"it. It must be remembered that this traffic is business on which
the railroads can and do make a sgbstantial profit. while still
underselling the motor carriers. To some extent, I believe

the same arguments hold true for such‘perishable commodities

as potatoes, onions, carrots and perhaps lettuce. This is
" the kind of traffic which logically could be handled in
significant volume by the railroads aﬂd I have some question
whethef such traffic should be completely ‘deregulated.

Mofeover, as pointed out before, éreas or packinghouses
solely dependent on one carrier are deprived of competition
with other rail carriers and should be entitled to protection
by regulation which either would tend to curtail predatory
pricing practices ox insurfe access to cther lines. There is
traffic in the perishable induétry which is unable to take
advantage of the ééoﬁbmies inherent in rail transportation.
These include commodities which generally move short distances.

to widely scattered destinations and in small volume. Such
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commodities are much more adaptable to motor carrier trans-
portation than to rail transportation. Moreover, there are
commodities which, by their very nature, are unable to load
heavily. Thus, they cannot take full advantage of the
equipment furnished. It is ve:y difficult for the railroad
industry to make money on such commédities.énd yet, under
certain circumstances, they may provide better utilization of
equipment.and prevent an otherwise empty return.

Consequently, commodities which are light loading, or
short-haul commodities which move in small volume served by
two or more carriers, would seem more logical candidates for
lexemption, administratively, than thosé commodities which
can and should be handled in rail service and are captive to
a single radilroad. .

To sum it up, we have been_disappointed with the first
four months un-ler deregulation. We are aware of some
-.improvement of service but we do not attribute that benefit
solely to deregulation. We guestion whether deregulation will
© prove bgneficial in getting the railroads back into the
perishable business, but we do see how it could fesult in
discriminatory competiti;e practices which would be detrimental

to our food distribution system.
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EXHIBIT 1
SUNKIST GROWERS, INC.
INTERSTATE SHIPHENTS OF FRESH CITRUS
BY TRUCK AND RAIL

~IN STANDARD CARTONS-
CARTONS CARTONS
BY RAIL % BYTRIK % TOTAL
21,970,500 53.0% 19,483,500 47.0% 41,454,000
21,202,500 44.0% 27,038,500 56.0% 48,241,000
18,616,000 42.1% 25,629,500 57.9% 44,245,500
19,050,000 42.2% 26,039,500 57.8% 45,089,500
11,082,000 29.8% 26,097,500 70.2% 37,179,500

5,615,500 22.6% 19,276,500 77.4% 24,892,000
97,536,500 40.5% 143,565,000 59.5% 241,101,500

NOTE 1: Sunkist seasin is from November-October. 1978-1979 year-to-date figures are

fore Hovember

1978-July 1979.

SOURCE: SUNKIST GROWERS, INC.
REPORTS NO. R601 AND TRS504

RS: 9/24/79
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New York
Montreal
Boston
Toronto
Philadelphia
Detroit
Chicago

‘ Pittsburgh
Saint John

Hartford
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SUNKIST GROWERS, INC.
TEN LARGEST RAIL MARKETS FOR
INTERSTATE SHIPMENTS OF FRESH CITRUS
NOVEMBER 1973-JULY 1979

CARTONS
BY RAIL

25,707,500
15,036, 500
12,026,000
10,256,500
6,935,000
4,637,500
4,312,000
3,085,000
2,865,500
2,204,500

SOURCE: SUNKIST GROWERS, INC.
REPORTS NO. TR601 AND TR504

RS: 9/24/79

%
84.0%
96.7%
87.2%
88.0%
70.3%
62.8%
50.4%
60.33
94.9%
75.3%

CARTONS

BY TRUCK -

4,897,000

520,500
1,767,000
1,403,000
2,923,000
2,747,500
4,245,500
2,027,500
- 153,000

722,500

EXHIBIT 2

3 TOTAL
16.0% 30,604,500

3.3% 15,557,000
12.8% 13,793,000
12.0% 11,659,500
29,7% 9,858,000
37.2% 7,385,000
49.6% 8,557,500
39.7% 5,112,:500

5.1% 3,018, 560
24,7% 2,927,300
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EXHIBIT 3
OOMPARISON CF TRANSPORTATION OOSTS FOR SHIPMENTS
OF FRESH CITRUS TO NEW YORK UNDER DEREGULATICN
~ IN DOLLARS PER CARTON -~
(See Notes)

REGULATED RAIL RATE AS OF MAY 27, 1979: $1.78 PER CARTON = INDEX 100

DATE PACIFIC INDEX FE INDEX TRUCK
May 29 . $1.81 102 $1.78 100 $2.70
May '30 "1.81 102 1.66 93 2.70
June 4 1.81 102 1.68 94 2,70
June 6 1.90 107 - 1.68 94 ) 2.80
June 9 1.99 112 1.68 94 2.80
June 12 . 2,08 - 117 1.70 96 2.90
June 15 2,17 122 1.74 98 3.00
June 19 2.26 127 1.94 109 3.10
June 21 2,35 132 1.94 109 3.40
June 22 2.44 137 1.95 110 3.60
June 23 2.44 137 1.99 112 3.60
June 26 2.53 142 2.03 114 3.70
June 27 2.62 147 2,11 119 . 3.80
July 3 2.62 147 2.19 123 3.80
July 5 2.35 132 2,19 123 3.40
July 7 2.17 122 - 2.19 123 3.00
July 10 2.17 122 2.09 117 2.80
July 13 2,17 122 2.09 117 3.00
July 18 2,26 127 2,09 117 3.00
July 20 2.35 132 2.09 117 3.00
July 21 . 2.26 127 2.09 117 -3.00
July 24 2.17 122 2,61 13 3.00
July 26 2.26 127 1.64 92 - 3.00
July 27 2.26 127 1.60 90 3.00 -
July 28 2,17 122 1.54 87 3.00
July 31 2.08 117 1.52 85 3.00
August 1 . 1.99 112 1.8 85 3.00
August 2 1.90 107 1.52 85 § ~3.00
August 6 1.81 102 W2 85 2,70
August 7 1.81 102 1.44 81 2,70
August 15 1.72 97 1.44 8l 2.70
August 21 1.81 102 1.44 81 2.70
August 29 1.81 102 1,48 82 2.70
Sept. 8 .81 - 102 1.42 80 2.70

Sept. 11 . 1.90 107 1.42 80 2.70

NOTE 1: Regulated rail rate calculated by dividinc total cost per car including
refrigeration by 2532 cartons (TCFB 4106, Item 5135 and PPT-619, Item 25500).

NOTE 2: Southern Pacific cost per carton calculated from a Group 6 origin and is
obtained by dividing cost per car by 2532 cartons, including refrigeration.

NOTE 3: Santa Fe cost per carton calculated for a 48° rail car containing 2532
cartons and includes refrigeration. .

SOURCE: SUNKIST GROWERS, INC.
SHIPMENT RECORDS

RS: 9/12/79
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EXHIBIT 4
SUNKIST GROWERS, INC.
mmmmsmmsopmuamlssvmn.
-IN STANDARD CARTONS-
NOVEMBER 1978-JULY 1979 NOVEMBER 1977-JULY 1978
RAIL : " RAIL

CARTONS % RAIL CARTONS % RATL

Atlanta 6,000 0.6% 0 0.0%
Boston 787,000 65.4% 1,164,500 74.3%
Buf falo 50,000 26.8% 111,000 39.7%
Calgary 54,000 6.4% 77,000 8.5%
Chicago 197,000 22.0% 262,500 27.2%
Cincinnati 30,000 5.6% 75,000 10.5%
Cleveland 29,000 5.6% 52,000 7.8%
pallas 23,000 2.1% 10,000 0.9%
" Denver 44,000 4.3% 20,000 T 2.0%
Des Moines 36,000 4.2% 19,000 1.8%
Detroit 164,000 '35.0% 289,000 43.3%
Grand Rapids 24,000 6.5% 37,000 8.7%
Hartford 113,600 30.2% " 202,000 59.1%
Houston i 0 0.0% 0 . 0.0%
Indianapolis 1,000 0.3% 13,000 3.3%
Kansas City 13,000 2.3 0 0.0%
Menphis 0 0.0% . 2,000 0.2%
Milwaukee 42,000 9.6% 42,000 8.5%
Minneapolis 64,000 7.1% . 46,000 4.2%
Montreal . 1,403,00 83.3% 2,118,000 97.7%
New Orleans 0 0.0% . 0 0.0%
New York 1,213,500 52.5% 1,796,500 63.6%
Oklahoma City [} 0.0% 0 - 0.0%
Philadelphia 305,000 36.7% 462,000 43.3%
Pittsburgh 185,000 35.9% 253,000 38.8%
Portland 20,000 2.6% 0 0.03
Saint John © 122,000 64.6% 352,000 97.8%
Salt lake City 3,000 0.3% 0 0.0%
Seattle 8,000 0.8% 4,000 ~ 0.3%
. St. Louis 10,000 2,08 18,000 2,6%
Toronto ’ 606,000 61.9% 1,362,500 87.3%
Vancouver 19,000 2.2% 44,000 4.8%
Washington, D.C. 13,000 3.8 42,000 8.7%
Winnipeg 31,000 11.8% 49,000 13.7%
TOTAL 5,615,500 22,6% 8,923,000 29.7%
TOTAL INTERSTATE 19,276,500 77.4% © 21,077,500 70.3%

CARTONS BY TRUCK
TOTAL SHIPMENTS 24,892,000 30,000,500

SOURCE: SUNKIST GROWERS, INC.
REPORT NO. TR 504

RS: 9/14/79
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EXHIBIT 5
NWBER OF SUNKIST FRESH CITRUS
RAIL SHIPMENTS SINCE DERBGULATION
& ORIGIN CARRIER SHARE OF MARKET
ORIGIN CARRIER
53 ATEEE TOTAL
May 28 - May 31 10 12 22
June 137 g8 235
July . 148 12 260
August 119 123 . - 242
September 1 - September 8 ' 2 - 2 48
TOTAL : 436 371 807

N 54.0% 46.0%

SOURCE: SUNKIST GROWERS, INC.
STATEMENT MO. 1

RS: 9/13/79

Senator JEPSEN [presiding]. Thank you. And Chairman O’Neal, as
I understand it, you will rejoin the group now?

Mr. O’NEAL. Yes, sir, I would be happy to do so.

Senator JEPSEN. Mr. Springrose—

Mr. O’'NEAL. There is one more witness, I guess, that hasn’t been
heard from.

Senator JEPSEN. I have been advised, and is this correct, Mr.
Levin, that you do not have a prepared statement but you do plan
to participate in the questions?

Mr. Levin. I don’t have a prepared statement. I was asked to be
a witness at a very late date.

STATEMENT OF MICHAEL LEVIN

Mr. LeviN. I would like to express that my experience with
deregulation has been very similar to Mr. Stern’s. I represent
basically the vegetable industry in California. I have experience
dealing with other railroads than he does, and the same railroads,
and the fact of abandonment of traffic is a fact, and I would
basically like to confirm his statement.

Senator JEpSEN. Would you just state your full name and from
whence you come, for the record, and then take off.

59-551 0 ~ 80 - 19
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Mr. LeviN. I am Michael Levin. I am vice president for transpor-
tation for the Western Growers Association. The Western Growers
Association is a nonprofit trade association. We represent 850 or so
growers, shippers and packers of fresh produce in California and
Arizona. Our members, in the aggregate, produce roughly 80 per-
cent of the fresh vegetables grown in that State, which would be
approximately 40 percent of those consumed in this country.

Senator JEPSEN. Mr. Springrose presented a highly interesting
and challenging approach to deregulation of the rail industry. In
substance, he proposes to achieve deregulation largely through the
wide use of contracts providing -substantive benefits for both rail-
roads and shippers. Those shippers who enter into contracts with
the railroads would be considered captive; their rate and service
requirements would be reflected in contract provisions voluntarily
reached without ICC intervention. Those shippers who do not enter
into contracts would be considered noncaptive with adequately
competitive alternative modes of transportation available to them.
Under these conditions we were told we need to be far less con-
cerned about revising the market dominance test criteria. In effect,
the proposal says let market forces come to bear through the
instrument of contracts to shake out most deregulation problems.

I am very interested in getting a response to this proposal from
other witnesses, both in terms of what they like and what they
don’t like about it.

I would like to begin with Chairman O’Neal.

Mr. O'NEAL. Well, I can give you some reaction. I have not really
had a chance to look at the proposal or really think it through.

I would have one question in my mind would there be access to
these contracts by various shippers, and would they be available to
any shipper on the same terms, or how would you deal with that
kind of a problem.

We have, as you know, and I mentioned in the statement earlier,
the Commission has opened up contract rates for the railroads and
I think made it fairly clear that contracts are acceptable, but there
have been some questions that have come up. One of them is access
to contracts by shippers that may not be large enough to attract
the attention of the railroads. Indeed, this has been one of the
complaints that we have heard from many small shippers who
have discussed the subject with us.

Another problem, and I am not sure how this would bear upon it,
is the problem or the potential proble.n of equipment availability
to different shippers. If they are not under contract, what will be
the effect of freight car shortages on those shippers in that posi-
tion.

But I think it is an interesting idea and one that I would like to
think about a little bit more.

I would like to hear some comments from the other panelists
here as to what sort of nroblems they see.

Senator JeEpseEN. That is arranged for.

I would like, if we could though, so we could focus in kind of,
maybe examine a little more in detail one thing at a time. If I may
feed back what I heard you say essentially in the summary is what
about the small country elevators, maybe, or the small shippers
whose volume and so on is going to be such that they are not all
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that attractive maybe, to enter into a big contract, the same argu-
ments you hear when people have concern about deregulation and
that is service to everybody?

Would you want to comment on his comment?

Mr. SPRINGROSE. Well, it seems to me Chairman O’Neal voiced
three questions, if I perceived all of them correctly, and the small
shipper issue is an issue, and I think provides the most valid
reason for preserving the antipreference and prejudice and discrim-
ination portions of the present statute. I would visualize contracted
railroad service as separate from the common carrier obligation by
statute that we know today, and the information source would be
public, and in fact, this is not in our paper, but in addressing the
question that Chairman O’Neal posed, others have posed that as
well, I would advocate that with today’s communication and com-
puter networks, the Interstate Commerce Commission in this pro-
posal be given the responsibility to select the appropriate data—
and I agree with DuPont that there are some facets to contracts
that really have no bearing on the transportation characteristics
and ought to remain between the two contracting parties and not
available for public review. That may be more important in the
chemical business than it is in the grain business.

However, with the Commission having the responsibility to moni-
tor contracts and disseminate information, I believe that captive
shippers or small shippers or any other kind of shipper or brokers
or whoever could subscribe to the service from the Interstate Com-
merce Commission on those contracts that are important to them,
and have an ongoing information source that would feed informa-
tion back to them that would be germane to their business, and
with the protection against preference and prejudice, they would be
entitled to the same sets of circumstances in contracts that have
been put into place so long as their shipping characteristics were
the same. I believe a system of working out that kind of protection
can be devised, and I would advocate that it be included in the
legitimatizing of contract ratemaking by a railroad.

Senator JEPSEN. John Norton, do you——

Mr. NortoN. I think that you can tell from our statement we are
strong endorsers of the notion of contract rates, and so I can
subscribe to very much of what is suggested by Mr. Springrose. I
come to a different point, however, when it comes to the question
of whether the railroads will always have an incentive to enter
into contracts.

To get back to the captive shipper situation, where that is actual-
ly true, the railroads may not have an incentive to do other than
just simply endorse the status quo and call it a contract or, as has
been suggested in other testimony, to present a take-it-or-leave-it
contract. This is not the meaning that I suggest be given to con-
tract negotiations, and I believe it rests on the lack of rail-to-rail
competition which I spoke of in my testimony.

I would like to give an example of the limited access which a
shipper has to the rail network. This network is presented to the
public as though it is available openly, and that the shipper has
the availability to route his traffic any way he wants. Those of us
who are engaged in that process understand the economic blockade
that is thrown up when you try to exercise that privilege.
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The example I have is metallic sodium shipped from our plant
near Memphis, Tenn., to Laredo, Tex., destined for export to
Mexico. Shipments originate on the Illinois Central Gulf Railroad.
An expeditious and short route for this traffic would be to inter-
change rail cars at Memphis with the Southern Pacific—Missouri
Pacific would be an alternative. This is the most direct route to
Laredo and the distance is about 924 miles. The variable cost for
the move using form A averages, is about $1.32 per hundred
pounds of product. However, the Illinois Central Gulf Railroad is
not interested in interchanging the traffic at Memphis, the nearby
point. In order to increase its revenue, which is based partly on the
distance it moves the cars, the ICG insists that the sodium cars go
down to New Orleans. If you can visualize on a map, this route
goes due south before it starts the trek down to the southwest. This
adds about 300 miles to the trip, adds cost to the trip, and you
might suspect that the rate for the present route is therefore
higher. But this is not so.

The present rate, for the route over New Orleans, is $2.79 per
hundredweight. This measures 161 percent of the variable cost over
this route. We are not upset at this rate. It is a reasonable, and we
are suggesting there is a rate problem. However, we are suggesting
that the ICG railroad has erected an economic blockade against the
shorter route by refusing to provide us a reasonable joint rate
when cars are interchanged at Memphis. If we were to simply
route cars that way, over Memphis, we would have to pay a combi-
nation of rates, including a very high charge to move the few miles
to Memphis. The resulting total charge would be 4l percent higher
than the charge we now pay over New Orleans. Although the rail
system costs are lower over Memphis, their price to us would be
higher, and equivalent to 300 percent of variable costs, not 161
percent.

To summarize, I see ICG’s refusal to interchange their cars at
Memphis at a reasonable rate as an effective blockade against our
use of the full competitive network of the rail system that exists.

Now, I contend that if we went to the ICG Railroad, requesting a
contract for this move to Laredo, they could simply stand pat on
the status quo. Only if shippers have access to a wider scope of rail
transportation will they have the leverage to persuade the carriers
to enter into realistic contracts.

Mr. O’NeaL. I would like to comment on that. I think earlier the
question was raised, well, why have we only had since the Commis-
sion allowed the railroads to enter into contract rates last Novem-
ber, why have we only had two contracts entered into by the
railroads, and I think—now, in looking around, there are a lot of
issues that come up, but listening to this testimony and thinking
about this a little at other times, it seems to me what we are
lacking here basically is some incentive for the railroads to enter
into contracts. Now, if the railroad can obtain the rate increase
that they want without having to change their service require-
ments, without having to meet service demands of the shipper,
then there is no real incentive for them to enter into a contract.

I think the thought of more competition for the railroads is a
good one, but I don’t know that it applies or that you can make it
apply in every situation because it is just not possible.
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One other thing that I feel is important here is for the Govern-
ment, the Interstate Commerce Commission, perhaps some legisla-
tion would be necessary, to force the railroads away from such
total reliance on general increases and try to force them to look
more and more at individual rate adjustments, and hopefully use
the contract approach as one way to make those adjustments, get
concurrence from the shipper by promising better service over a
longer period of time.

I really think that is one of the key things here.

I want to mention Mr. Springrose’s response to my question
about how contracts are made available to small shippers, I
wonder—it sounds like what he is suggesting is that the contract
provisions would be made available to all comers at the Commis-
sion and that in effect you would have a rate set by contract and
made available to other shippers without the need for entering into
a contract, and I wonder if that approach, if I read it accurately, if
that provides a disincentive of any kind to railroads to enter into
contracts in the first instance.

Now, I don’t—I think these are difficult issues. I am just wonder-
ing about that.

Senator JEPSEN. I am going to have to ask that we stand at ease
for about 5 minutes. I am going to have to go vote, so if we could do
that just for 5 minutes, we will be right back.

And in the meantime, I would like to start out, Mr. Norton, I
would like to ask you why you think the ICG won’t do this.

Mr. NortoN. Why they wouldn’t?

Senator JEPSEN. In other words, what do you believe will be the
reason they won’t do what seems to be reasonable, to cut down the
300 miles and make this change at Memphis?

Mr. NortoN. Well, the ICG is willing to interchange the car at
Memphis, but only at charges that are exorbitant to us. This in-
crease is so great that this route is not a viable option.

Senator JepsEN. Well, are the charges they are making—I have
got to go vote. This is interesting—the charges they are making, do
you believe that is to—when you say they are exorbitant, are they
unreal, or does it cost them that much to do it or what is it?

Mr. NortoN. It is a rather complicated issue. I think I would like
to address that when you return.

Senator JEPSEN. OK.

[Brief recess.]

Senator JEPSEN. I hope to have time to spend on this, because it
seems to be a railroad day here. We have on the floor of the Senate
a debate now on the order of a motion involving the Milwaukee
Railroad.

I believe we left off, Mr. Norton, where we were talking about
whether you felt that the rates at this point of changing and
utilizing the most direct route, but the change in the cost of that
was realistic, or what the real reasons were.

Mr. NorTon. Let me describe the background of this first. That
is that under section 10705, the Commission is not empowered to
require a railroad to establish a joint rate and through route
utilizing less than it “long haul” unless there are certain rather
rigorous conditions met. Therefore, the Illinois Central Gulf Rail-
road in this case can insist that the traffic not be turned over at a
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place we direct but a place they direct, that is, New Orleans. If we
were to insist that the ICG turn the traffic over in Memphis and
utilize a much more direct route, a less costly route, and a faster
route, using the Southern Pacific from Memphis to Laredo, the ICG
could simply say it refuses to make a joint rate over that route.
They would probably charge us a class rate to Memphis, and that,
in combination with the rate from Memphis to Laredo, would add
up to 40 percent higher than the rate we now have. Therefore we
are economically blockaded from using the more efficient, more
direct rail route.

Senator JEpsEN. All right, if it costs more, and you are economi-
cally blockaded, then trying to follow this thing through—and I
don’t want to take all the time here, but I am very interested in
this point—who profits? Who stands to profit by this, or who stands
to gain? Why the objection to this?
| Mr. NorToN. Well, we are a loser. I can identify us as one of the
osers.

Senator JEPSEN. You are the loser.

Mr. Norton. In that we cannot avail ourselves of the more
direct, lower cost, quicker route. Also since we furnish the rail cars
we are being disadvantaged by not having a route open to us that
requires fewer cars because of faster service.

We would not object to the establishment of a reasonable joint
rate over the new route, even a rate providing the ICG with the
same level of profit. Under existing law there is no incentive on
their part to enter into these negotiations.

Senator JEpSEN. Well, what is the history, then? Somebody has
got to—in other words, if it doesn’t make sense, somebody has to—
how does this come about?

Mr. NorToN. I am not sure who wrote section 10705 in its pres-
ent form, but it is clear that its thrust is to give a preference, and
that word is used, to the railroads for maximizing their haul in any
route. In other words, if a complaint is filed under that section,
under which I would want to have this other route established, the
Commission would actually have to lean in favor of the railroad
because that section contains the admonishment that the Commis-
sion must find preference for the railroad in its long haul.

Senator JEPSEN. So that we don't get ICG as——

Mr. NorTtoN. All right.

Senator JEPSEN. Forget about ICG, let’s call it anything else——

Mr. NorToN. That’s just an example.

Senator JEPSEN. Let’s reverse the thing. Let’s say that it was
another line in the same situation. Would they take and do the
same thing historically, and as a pattern, as ICG?

Mr. NortonN. Historically they have. I have a whole sheet of
examples that I could draw from, but those that are happening
now come somewhat out of the consolidations. We used to have
many various alternative routes, competitive routes in the North-
east, and now in many cases we only have one.

Senator JEPSEN. So there is a combination of rule and/or legisla-
tion that provides and makes this possible, and they are going to
take advantage of it, and they do. :

Mr. O’'NeaL. What is happening here is that the railroad has the
oppertunity for a longer haul. They are going to take that opportu-
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nity; it is in their own economic interest, they feel, to take advan-
tage of the long haul, so they don’t interline for what would be a
shorter haul and a loss of revenue to them. That is why the
railroad does it this way. Historically, railroads have certainly
avoided short-hauling themselves, and the Commission’s under-
standing of the act is that that is preserved by the act.

Senator JEpseN. OK. I am going to turn this—I kind of filled in.
It has been very interesting. I intend to take some more notes. I
would like to pursue this in detail.

Mr. Florio.

Mr Fror1o. Did Mr. Springrose want to add something?

Mr. SPRINGROSE. If I may, Mr. Florio, before the recess a couple
of questions that were raised about the contract rate proposal that
we submitted to the committee and that I would like to deal with
directly.

First of all, we don’t offer this proposal as a panacea and suggest
that it is an either/or proposition. We can recognize many circum-
stances where it might not be an effective remedy for some ship-
pers and some carriers. That is why we maintain in the proposal
the fallback position to those shippers who don’t see contract rate-
making as a viable alternative, a fallback position to the common
carrier obligations that are in effect today.

Now, John here is saying that even those have some shortcom-
ings in his discussion about routing out of his facility in Tennessee.
The other is the smaller shipper versus large shipper question
raised frequently, more frequently than I think is justified. Howev-
er, the equipment allocation is a justifiable concern between not
small versus large, but contract carriers versus those—or contract
shipper versus those who elect to remain with the common carrier
obligation or elect to remain with the present law. We have in our
statement treated that. We recommend a bold approach as an
incentive to stimulate interest in contract railroad service. At the
same time, we aren’t locked in concrete in that regard and recog-
nize that that particular issue may require some phasein program.

The reason, in my judgment, the major reason, at least from my
own personal experience, that the Commission’s encouragement for
the use of contract rates has not flourished has been the overriding
circumstance in the present law which maintains the Commission’s
authority over directed car service orders and it presents a threat
to two parties negotiating a contract in good faith of a third party
intrusion beyond either of their control, which third party is moti-
vated by circumstances that may be entirely unrelated to the spe-
cifics in that contract, or indeed, even to the types of commodities
shipped under the terms of that contract.

Mr. FLor1o. Mr. Springrose, shouldn’t the movement and greater
emphasis on contracts be a means of resolving or at least contribut-
ing to the resolution of the equipment allocation question? The
contracts can be used for financing, and to assist the railroads in
obtaining more equipment. The negotiations for the contract can
have as one of the variables the ability of the shipper himself to
provide equipment. Hopefully some of the bigger shippers will now
say perhaps we can get the assurance of some service. We would be
inclined to obtain equipment ourselves and assist ourselves in nego-
tiating lower rates.
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The incentives to contract should contribute to the reducing of
the problem of equipment allocation, shouldn’t it?

Mr. SPRINGROSE. Yes, I agree wholeheartedly, and I think the
only negative count on everything you said has been that for the
very short term, the question of equipment allocation, and particu-
larly today in the times of the freight car shortage that we are now
experiencing, the question of allocation for the very short term
cannot be accommodated by the thesis that you have just de-
scribed.

But other than that, I think long term, and I would think of
fairly medium term, we would begin to see those kinds of results
because railroads and shipper alike could plan on business and
have an opportunity to impose forward thinking that they have
never had available to them before, and I think that would be—

Mr. Frorio. Though it may be beneficial to the large shipper,
because the large shipper almost by definition is going to have
larger contracts that can be used to finance more equipment or
will have more capital available to buy equipment, isn’t it going to
provide the large shipper with a competitive advantage with regard
to equipment allocation as contrasted with the smaller shipper?
Forgetting about the common carrier obligation, the large shipper
is going to be in a better position in the long term because more
equipment will be available to him, than to the smaller shipper.
Doesn’t that accelerate the concerns that we have as to contract
rate authority not being equal to the shippers. The administration
holds out contract authority as the answer to the captive shipper
but that doesn’t distinguish between shippers and shippers. Cer-
tainly the bigger shipper has more security. Even the bigger cap-
tive shipper has more security from contracts than does the small-
er shipper.

Could I ask Mr. O’'Neal to respond to my concerns about putting
as much emphasis on contract rates as the DOT proposal does as
the answer to the captive shipper proposal.

Mr. Springrose, feel free to comment as well.

Mr. SPRINGROSE. All right. I recognize that as a fear, and I also
think in many respects it is a speculation that could very well in
time be found to be unjustified, and I base that conclusion on the
experience that we have had with unit trains, for the movement of
grain for export, and of course, in the development of unit trains,
the very same arguments were presented in that case before the
Interstate Commerce Commission. The result of that history of
something like 11 years now since the first rented train began to
operate, has been that there has been two adjustments made in
agricultural distribution—and that is really all I can speak to in
this regard. One of them has been that shippers who were not
participating in the export market historically before unit trains
began to operate because the single car rates were so high they
couldn’t be competitive, and their grains were going in the domes-
tic channels, they began, some of them who couldn’t adjust to unit
train loading, began to move to unit train loading facilities by
truck. They were excluded from loading unit trains. Nevertheless,
they were still participating in what amounted to a new market
demand that was brought into their production territory.
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The second thing that happened was that there were other ship-
pers who were in a position financially and otherwise so as to be
able to adjust their facilities to load unit trains, and therefore
became active unit train loading shippers in the overall distribu-
tion of grain for exports.

Now, I don’t believe we should automatically acquiesce to the
fears that were addressed without considering that the adjustments
that can be made, many of which very likely will be made, ought to
be given an opportunity to adjust.

Mr. O’'NEAL. Well, I think there are many opportunities for
railroads and shippers in contrasts between the two parties.

I think we have got to recognize, though, it is probably not going
to be a panacea. We are beginning now at the Commission to
receive indications of great concern by many small shippers about
contract rates and how they will be effected.

One example that is outside of the grain area, another that is
not represented here but which I have had occasion recently to
talk to the individuals, involves small lumber wholesalers in
Oregon, well, actually nationally, but they happen to be headquar-
tered, the association president is in Oregon. They have a great
concern because the giants of the industry—in that case, Weyer-
haeuser is the largest group and much larger than any of the other
shippers—obviously can pretty much determine well ahead of time
its needs, what the market is at specific points, how much it can
generate at its own origin points, and can enter into a pretty tight
contract based on those volumes. They have not done so yet. There
is great concern among the smaller wholesalers that if that does
happen, they are at a tremendous disadvantage because they will
not be able to take advantage of better service which they think
might flow from these contracts, or certainty in the rates or cer-
tainty in the availability of equipment. So they can see themselves
in a real disadvantage in the market.

Mr. Frorio. Mr. Chairman, isn’t that just a part of the business
process, that some shippers will plan better and anticipate market
conditions and contract appropriately and some shippers won’t
plan as well as others? Is it our responsibility to be building into a
system protection against inappropriate planning?

Mr. O’'NeaL. First, I am not saying we should build it in. I am
saying this is a problem, the world as they are perceiving it. And I
have asked them, why can’t you form shipper associations, gather
together your resources and take advantage of large volume move-
ment. They have some fear of the antitrust laws in that area. They
also have a concern that the railroads will not recognize them as
large enough, at least individually, to contract with. But they just
don’t attract the attention of the railroads as would a Weyer-
haeuser or somebody of that size.

Some of it is fear of the unknown. I am not sure it would work
out as they suggest, and perhaps the suggestion that Mr. Spring-
rose has made about contracts would take care of much of their
concern. I am not sure. I think there is a great deal of uncertainty
here, and it is awfully hard to tell exactly what would happen.

But contract rates can be anticompetitive to the extent they

™ freeze out shippers who for some reason can’t take advantage of
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better service that might flow or better rates that might flow from
these contracts.

I want to say something about unit trains. Unit trains have been
a real boon to the grain industry, but I don’t think that the
comments made by Mr. Springrose should be interpreted as sug-
gesting that unit trains have answered all the problems of the
movement of grain, or that even most of the grain moves by unit
trains. In fact, I think the railroads for the most part that are in
that business dedicated something less than 25 percent of their
cars to the movement in unit trains. So the rest of the traffic is
single-car traffic, or multiple-car traffic, something short of unit
trains.

Mr. SPRINGROSE. I need to clarify that because I didn’t mean to
imply that unit trains was a panacea either, and as a matter of
fact, as I evaluate my responsibility to my employee I can see far
more single-car contracts being negotiated and placed into effect
which under the antipreference and prejudice provisions, which I
would encourage be placed against contracts could be utilized by
other smaller shippers who can load a single car.

Mr. Frorio. Mr. Norton, did you want to make a comment?

Mr. NorToN. Thank you.

It is always easier to focus on negatives. They are easier to see
than positives. But I am sorry that I didn’t emphasize'as much as I
think the chairman has emphasized, the possibility that contracts,
bankable securities in essence, can be used to alleviate many of the
equipment problems railroads have.

1 mentioned in my oral testimony that we have considerable
experience in contracts, and that about one-third or more of our
tonnage is moved under contracts with marine and pipeline carri-
ers. I brought an example contract, primarily to show and to
explain the complexity of our contracts, which go to all sorts of
conditions. This is one of the problems in arriving at contracts for
chemical commodities. We wish to include identification of such
things as equipment and safety considerations. However, I am also
illustrating a bankable contract which is worth a good deal of
money. The example I am showing was used by the carrier to
obtain a bank loan in order to obtain the equipment he needed to
perform under the contract.

Now, if that same process follows in the railroads, and it certain-
ly is logical that it would, it seems to me that contracts will enable
the rail carriers to obtain money for additional rail cars. Alterna-
tively, if the shipper has better credit and pays lower interest
rates, the shipper may find it advantageous to supply the rail
equipment. Contracts will help flow into the rail system more
equipment than the railroads can now obtain by themselves. This
should free up equipment for use by others who don’t desire to
enter into contracts.

I believe that the rail system is probably the largest industry
which has to evaluate its workload day by day. The workload is
actually known only after the days shipments are tendered prob-
ably 99 percent of the time. Contracts will improve on this plan-
ning process because the traffic covered by contracts can be pre-
planned by the railroad, probably using fewer resources than nor-
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mally required, thereby releasing equipment for use by others. I
think this is a key and probably understated benefit of contracts.

Also, I would expect that the contracts would result in new
services. We do not have sufficient communication—I'll speak for
our company—between ourselves and the people who operate
trains. They are being operated to meet certain railroad objectives.
These objectives are not necessarily the same objectives that we
have. Through contract language we can communicate what our
objectives are. This process is underway in the negotiations we are
now conducting with railroads, and I can see that there will be new
services established, services which better meet both our objectives.
We are not talking about chemicals in trainload quantities. We are
talking about smoothing out certain runthrough services, parts of
trains. When these improved services are established for contrac-
tors such as ourselves, the railroads will be eager to fill these
trains with traffic from others. This is how I believe contracts will
help the so-called little shipper, another understated benefit that
will derive from greater freedom to enter into contracts.

Senator McGoveRrN [presiding]. I might just say for the interest
of my colleagues and also the panelists and others in the hearing
room that the Senate is now debating what to do with the Milwau-
kee crisis. Senator Magnuson went to the floor earlier today with a
proposal that he was going to offer on an appropriation bill, that
would have required the Milwaukee to continue operating the
entire system until the first of May with Government loan assist-
ance. After some discussion on the floor, a compromise was worked
out. Some of us pointed out that the difficulty with that approach
is that it would probably be challenged by the creditors of Milwau-
kee in the courts on the grounds that the money tied up would
further jeopardize the financial integrity of the road.

In any event, apparently a compromise is going to be worked out
in the Senate to extend the effective embargo date from November
1, as ordered by Judge McMillan, to November 30, and with some
Government assistance during that 30 day period.

We also got an agreement out of Chairman Cannon of the Senate
Commerce Committee that he would report out in the next 2 or 3
weeks a bill that Congressman Florio and I have introduced that
comes at the problem from a different point of view. It permits the
reorganization to go forward and the embargoed lines to proceed as
ordered by the court, but it would then provide long term, low-
interest loans to other rail companies or to groups of shippers who
are interested in taking over segments of the line that would not
be preserved in the main core, and we got public assurance that
that legislation would be reported out for floor action before Con-
gress adjourns this year.

I just wanted to direct a question to Mr. Levin and Mr. Stern. It
is my understanding they haven’t had a chance yet to reply to the
matter that is under discussion, but because of the special arrange-
ments under fresh fruits and vegetables, I am wondering how you
gentlemen react to the general line of reasoning that Mr. Spring-
rose was developing with regard to contract agreements as the best
hope of achieving an effective and equitable deregulation of the
rail industry?
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Mr. LeEvin. I think a great deal of it will depend upon the desire
of the carriers to carry the traffic to begin with, and the level of
profitability that that traffic as demonstrated to the carrier in the
past.

I have had the experience of dealing with the Western Pacific
Railroad this year in attempting to secure transportation for a
number of melon shippers in the upper San Joaquin Valley. It was
one of the most distressing experiences a shipper dependent upon
transportation could experience. I was told, we do not want your
traffic. The shippers, cumulatively over the course of the 2-month
season, ship approximately 170 carloads of honeydews to Florida.
When I was told that they did not want our traffic, I requested
them and the Southern Pacific separately to agree to a switching
arrangement whereby the Southern Pacific Transportation Co.
would come in and serve our customers so that they would not
suffer that loss of service. I was then told that was impossible, that
they would not discuss it with the Southern Pacific because they
were afraid of antitrust violations.

In desperation, we contacted as many people as we could to apply
pressure to the Western Pacific—and this, I might add, was also
going on during the time of the truck strike, these negotiations
were taking place during the truck strike. Eventually, the Western
Pacific did institute a rate. The rate was somewhere in the neigh-
borhood of 50 percent above what the regulated rate had been. It
offered no through means that we could use their services.

They later did reduce the rate after more pressure was exerted,
but in my opinion, for a contract to be meaningful, it requires an
open dialog between both parties. In attempting to negotiate a
contract with Southern Pacific—and this is a very unique contract.
The contract we have with the Southern Pacific is an attempt to
take all of the tariffs under which our merchandise had previously
moved and to put them into somewhat of a workable agreement. So
it is unique and must be viewed in that sense.

Our members were submitted a document with a cover letter
that said you must sign this document. That was the first commu-
nication we had had from them. We then petitioned for a stay of
the effective date of deregulation, which the Southern Pacific ob-
jected to, stating that they were ready to go, when in fact not one
member in my organization would have been able to ship under
the terms and conditions that they had proposed. Their major
attempt in that was to completely remove themselves from all
common carrier liability. We were later able to negotiate, again in
an 11th hour negotiation, a contract which both parties agreed
would be an interim contract and which will be further negotiated.

Again it boils down to a desire must be necessary on the part of
the railroad to serve the industry, and the historic attitude that I
have observed of the railroad industry where traffic is either mar-
ginally profitable or nonprofitable, the desire is not there to con-
vert that to a profitable situation but rather to abandon it in favor
of other traffic which at that time was demonstrating a higher
level of profitability.

Because of the service that we have received from the railroads
over the past 15 years, which has caused their percentage of our
traffic to drop from 75 percent of our total percentage to some-
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where under 10, service is a very, very major portion of our prob-
lem with the railroads. It is a very, very interesting and profoundly
miserable state of affairs to have them first say, give us the ton-
nage and we will give you the service. It cannot work like that
when you are marketing a product that will spoil in transit.

So our experience has been very poor to date. But again, I think
it must be considered in the context that we are working in a
totally different atmosphere. We cannot at this time commit the
amount of traffic that would make it truly desirable for the rail-
roads to enter into a service-oriented contract with us, although I
believe that it could be done if there was a greater desire on the
part of the railroads to do that.

We further have had problems in the disparity between the
various railroads serving basically the same points and serving
competitors which is very marked. As an example, I have carrot
shippers located in Bakersfield and along the coastal regions of
California. Current rates for a Santa Fe shipper in Bakersfield to
ship a carload of carrots to New York is $4,300. The shipper located
directly across the street from them on the Southern Pacific track
is now $4,608. The shipper located in the Santa Maria coastal
region shipping carrots is over $4,700. Needless to say, that price
will come directly out of the farmer’s pocket.

So there are a great many problems which are very difficult to
~ work out.

Mr. Frorio. Isn’t that an opportunity as well as a problem?
Having the opportunity to, contract on a long term basis, particu-
larly when there are alternative modes of transportation, provides
thﬁ shipper with the opportunity to play one mode against the
other.

Don’t you see that as a potential opportunity?

Mr. LEvIN. There is no benefit to that when you are dealing with
someone who does not want your traffic to begin with.

Mr. Frorio. In all three instances that you just gave?

Mr. LeviN. I believe that the Santa Fe aggressively wants our
business, and they have priced themselves in such a way that they
will get it. I believe that the Southern Pacific, in limited circum-
stances, in very limited circumstances, desperately wants our busi-
ness, and they have priced themselves accordingly when the condi-
tions were such that it was beneficial to them to do so. It has
certainly not proved to be of benefit to any shipper in my organiza-
tion with “‘whom I have spoken, and I am in great contact with
many of them.

The real problem the perishable industry has had with railroads
is not one of price; it is one of service. The independent owner-
operators give us very fast, consistent service to our markets. Our
markets are tied directly to a shelf life problem. We only have so
long, we’ll say an average of 10 to 12 to 15 days, in which to
distribute to market and have our products consumed. Otherwise
they spoil, they deteriorate and they are of no value.

Currently, if I ship a head of lettuce from the Santa Maria
Valley or the Oxnard area to New York City, the transport time
routing by the Southern Pacific cotton belt to St. Louis and on to
New York will run anywhere from 12 to 16 days, and the railroads

_obviously will not pay for the deterioration of the product because
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they have no schedules that apply via that route. However, there is
no alternative form for me to use.

The shippers in the Salinas Valley who are in competition with
our shippers have the benefit of the lower rate and a consistent
sixth morning delivery to the market because that Salinas Valley
shipment is the traffic that is attractive to the railroads, and they
have done a very commendable job in that area. But it is the
southern half of the State of California and the State of Arizona
that are suffering greatly because of it.

Senator McGoOvVERN. Mr. Stern, did you have anything to add?

Mr. SterN. I think Mr. Levin covered many of our problem areas
very well. I want to add a couple of things.

First of all, with respect to contracts, we in Sunkist are members
of a shippers association located in Chicago involving piggyback
service. We are currently in the process of negotiating an annual
volume contract rate with the Santa Fe Railroad, and that process
has been going on for approximately a year now.

I will say that at the start it was a very difficult process because
it was very clear that the railroad personnel had very little idea of
the mutual give and take which is required in contract negotia-
tions, and they attempted very rigorously to impose prior tariff
obligations upon us, and in turn, tried to rid themselves of every
type of tariff obligation that they had previously considered oner-
ous.

But after about a year of intense discussion, we have now suc-
ceeded, at least at this moment in time, in reaching what I believe
to be a far more fair and workable proposition.

I would say, as Mr. Levin pointed out, it is largely a question of
attitude. The Santa Fe are reasonably responsible businessmen. I
would point out here we in Sunkist deal with many, many motor
carriers, fleet operators, agricultural trucking cooperatives, and
owner-operators. We deal with them on a daily and weekly basis,
and I will tell you categorically that we do not have the environ-
ment where one party tries to take advantage of another. There
has to be a mutual give and take and fairness on both sides. We
would not be able to continue our relationship with these exempt
motor carriers if we at Sunkist attempted to take advantage of
them. We would not survive economically, and we would all be in
court all the time.

I would have to say that our first 4 months with the railroads
have been rather mixed. The Santa Fe railroad generally attempts
to be as fair and as evenhanded as they possibly could be. We have
not had that experience always with the Southern Pacific. They
have attempted, I believe, to take advantage of the situation. Not
al\laivays. I think in some cases their attempts are just honest mis-
takes.

Be that as it may, it is a very difficult situation we are confront-
ed with. I am here as one who has gone through a lot of very
interesting experiences in the past 4 months in that respect, and
not a function where one of the parties simply says here it is, take
it or leave it. That is what it is going to be.

Mr. Frorio. The Southern Pacific recently reported that their
rail lettuce traffic has increased by 63 percent; celery, 50 percent;
mixed vegetables, 60 percent compared to last year.
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Do you know if this traffic is diverted from trucks, other carriers,
or is a result of just an increased crop?

Do you have any information with regard to that?

Mr. LEvIN. I would think that there would be two reasons for
that experience. Primarily that has been caused by the strike by
the independent owner-operators when we had no effective alterna-
tive means of transportation. We were literally forced to go back to
the railroads. It was the one time in our_history when we could
honestly be considered a captive shipper. During that time, the
rates rose to 47 percent above what they had been under regula-
tion.

The other reason for that is there is a very, very strong desire on
the part of our industry to see railroads return. We have become
literally a captive of the independent owner-operators. We feel very
strongly that a balanced transportation system serving our indus-
try would be highly beneficial. So my office encouraged the use of
the railroads, and we still do, to give them an opportunity to
implement some services that will be mutually beneficial.

I think that the later figures, after the strike, once the situation
has had an opportunity to calm down, I believe that later data will
support that. There is a very minor increase in rail participation at
this time which could, I believe, be attributed to the enormity of
the crop that we have this year.

Senator McGoveRN. Mr. Massey, you haven’t had an opportunity
to comment on any of this discussion since your opening statement.

Did you have any points that you wanted to make?

Mr. Massey. Oh, indeed. Let me say that the coal industry and
the railroads have for the past several months been sitting down
together in an informal way trying to study out jointly these very
problems that you are considering here today, and I think that
collectively we have determined that anything short of Govern-
ment ownership of all of the roadbed, that there is absolutely no
way to deregulate the railroads as we have trucks or airlines. As
long as there is private ownership of right-of-way, that there has to
be regulation. '

However, what can we do to help things as they stand. Well, the
answer to that is let’s have a little more contract ratemaking, in
other words, to get out of this extreme regulation of the rate-
making process, particularly when we are looking to our future in
the coal industry, with the energy crisis and the heavy dependence
on foreign oil. We are forecasting ahead here that within the 1985-
87 period, the railroads will be called to haul twice as much coal as
they are now. Now, that is a tremendous problem, and an opportu-
nity for the coal-carrying railroads.

We have something very similar to contract rates already estab-
lished. We won’t call them contract rates; more, they are negotiat-
ed tariffs. For instance, a typical example would be because you
can load a 10,000 ton unit train, or 100, 100-ton railroad cars in 4
hours on one end at one mine, and then unload it at the other end
in 4 hours, you are given a break of maybe 20 percent on the
freight rate for this volume. The results of this have been astro-
nomical in the ability of what the railroads can do. The turnaround
time, typically 48 hours where heretofore the turnaround time on
the hopper cars might have been 16 days.
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Mr. Frorio [presiding]. Mr. Massey, with regard to contract rates
or whatever they are called in the coal industry, it is my under-
standing that they are not as binding on both sides as they could
be. The coal company is required to guarantee volumes, but the
degree of service and the rates are not quid pro quo. There is no set
rate.

That seems to me to be antithetical to the concept of contractual
obligations.

Can you clarify that point? Am I correct?

Mr. Massey. Well, like I say, there haven’t been any in the coal
industry made even though, as I understand, there is no direct
prohibition of contract rates today.

If you would rephrase that.

Mr. Frorio. You referred to tariff rates. Are there contractual
understandings between railroads and the coal industry such that
there is the ability for the coal company to contract with the
railroad and guarantee that they will give them certain volumes in
return for which there is a nonbinding representation made on the
part of the railroads that they will give certain discounts. However,
if they see fit to not give those discounts or to change the rates,
they can. That doesn’t seem to be a bilateral understanding.

Mr. Massey. That is why I say that this arrangement is very
close to a contract rate. It is not, it is still a tariff.
hMr. FLorio. The mutuality of cooperation doesn’t appear to be
there. )

Mr. Massgy. It is not at the present time. For instance, the
problem with the thing we have got now is that this works very
fine until there is a car shortage. When there is a car shortage, the
railroad is obligated by present ICC rules to break up these unit
trains, distribute the available 100-ton railroad cars to the availa-
ble shippers on a percentage basis, and therefore they cannot then
give the service.

Mr. Frorio. It is very difficult to talk about this in terms of a
contract.

Mr. Massey. Well again, the assumption being that if you have a
contract in the coal industry, that there would be a dedication of
either railroad equipment or shipper equipment to the haul. Such
equipment would be dedicated to the contract and would not be
subject to the ICC rules to give equal car service to a small shipper,
lf;or _instance coming into the market on a spot or intermittent

asis.

Now, with due respect for the small shippers in the coal indus-
try, there are going to be in the future very few small consumers.
Basically the consumer is the guy we negotiate the rate with
anyway, not the shipper. The electric utility industry takes up 70
percent of the coal burned in the United States, and that percent-
age is going to increase substantially in the years ahead. So most of
the coal industry including the small shippers is talking about
shipping coal to very large consumers of coal in very large quanti-
ties.

We feel that an improvement on what we have now, since we
cannot deregulate, is to expand the scope of our ability to contract
with the railroads the deals under which we would ship these large
quantities of coal in the future. :
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Mr. Frorio. I wonder if I could shift the subject to one of the
other items that we were concerned about, market dominance. I'd
like to direct a question to the Chairman with regard to the propos-
al that the ICC apparently is considering to eliminate the market
share and the substantial investment tests for determining market
dominance and relying almost exclusively on variable costs as a
measurement of whether a captive shipper is a captive. The deter-
mination of variable costs is based upon the ICC’s regulatory -cost
accounting procedure. Aren’t we relying upon a system that has
come under some criticism? The criticism is that those costs, as
determined by that system, are really not relevant to individual
movement costs. The system costs are based upon historical data
which is sometimes distorted with regard to the particular costs of
a particular railroad between two specific points.

If you are going to rely upon that test, aren’t you going to have
to rethink your accounting requirements and regulations?

Mr. O'NEaL. First, let me say that the use of variable cost as a
test is merely a threshold test. In other words, we are not saying
that if a movement is above 180 percent of variable costs, that it is
for sure captive, and we are not on the other hand saying that if it
is below that it is not captive. What we are saying is that the
burden of proof will shift depending on where that number is. We
think it offers a possibility at least of a simple test that everybody
can understand more easily than what we are using right now.

Obviously it depends on how good the cost data is. We have
established or changed the uniform system of accounts. We are also
at the present time working on establishing a cost center basis for
lt"llxe railroads which we hope will improve the data that is availa-

e.

Also I think it is important to recognize we are talking here
about variable costs as the measure. We are not looking at fully
allocated costs which would tend to have more of the historical
costs in them, perhaps, than the variable costs. I think there are a
lot of, just summarizing what we are trying to do is deal with a
cost that is more easily identifiable, variable cost. We are trying to
improve the validity of the cost information that is available.

Mr. Frorio. Would you explain the basic rationale for using
variable costs and the relationship between variable costs and why
a shipper would be regarded as captive if a rate is above a certain
percentage of variable costs?

Mr. O’'NEaL. Right. Variable cost is basically the cost of provid-
ing the service that we are concerned with. If you meet that cost,
then at least you are meeting the cost of providing that service.
Anything above that contributes something to the railroad oper-
ations. It does not necessarily contribute profit until you get above
fully allocated costs, which generally is about 140, 145 percent of
variable costs in most instances. That is why we say that at 140
percent of variable cost, the carrier probably is not making a
profit, the commodity—there is a very good likelihood, then, that
that commodity is not captive to that railroad, and the Commission
should be very chary about using its suspension powers or investi-
gating the rate; that when it moves above 140, 145 and gets up to
the 180 percent range, we are saying okay, in that area the carrier
is making a profit. There may be a question as to whether that
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traffic is captive, so the burden then is still on the shipper to show
whether the traffic is captive or not. Over 180 percent we feel there
is a very good chance that the traffic is captive to the carrier.

Mr. FrLorio. What is your opinion of a measure of captivity based
upon a percentage of motor carrier or water carrier rates?

Is there a correlation that can be used to compare rates between
alternative modes?

Mr. O’NeaL. Well, I suppose you could do that. It gets much
more difficult.

Chances are, though, that if there is competition from the motor
carriers or water carriers, the railroads are not going to be charg-
ing rates that are 180 or 190 percent of variable costs. They will
have to keep their rates down because of the competition.

I want to make it clear that first of all, this is a proposal; that
second, that we are not saying that this is a precise technique for
establishing market dominance. We are saying that balancing the
need for simplicity in having a test, meeting the requirements of
the statute, that this provides, we think, at this stage, at least, the
easiest way to meet the obligation under the statute.

Mr. FLor10.We heard questions this morning about the quality of
service along with the question of the rate.

Do you feel that the ICC should consider the level of service
provided by the carrier in return for that rate? Is there a way to
quantify service in order to include it as a factor in considerations?

Mr. O’NEeAL. It is a very difficult thing to quantify the service
that a railroad provides.

Mr. FLorio. On-time performance, is not too difficult to quantify.
I am sure that there can be indicators or——

Mr. O'NEeaL. Well, let me say, we at one point, we had a rule-
making underway to establish some standards of performance in
the perishable area. This went on for a long period of time and the
reason was that it was, extremely difficult to identify what was a
good standard of performance between any two points. There are
thousands of points being served by the railroads. How do you
establish that this particular elapsed time is the proper time
against which you can measure the carrier’s performance.

I think we have washed that out now in the perishable area
when we exempted fresh fruits and vegetables. We kind of gave it
up as a very difficult concept to get a hold on and try to regulate.

Mr. FLoriOo. Are you concerned about the point that Mr. Levin
made that the exemption with fresh fruits and vegetables and the
removal of a common carrier obligation, there are apparently seg-
ments of the country that are no longer being serviced?

Mr. O'NEeaL. Yes, I am listening with interest to what he said. 1
think it is important, though, to keep in mind that one of the
reasons the Commission exempted the movement of fresh fruits
and vegetables by railroads is that only about 8 percent of all fresh
fruits and vegetables moving in the United States at that time
were moving by rail. Everything else was moving by motor carrier,
exempt motor carrier. So there is a way of moving the commodity.
They are getting a good combination of rate and service from the
motor carriers.

The opportunity available to the railroads here is for them to
improve their combination of rate and service and try to take some
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business away from the motor carriers. And I have understood that
the railroads seem to feel that they have picked up some business
in the past several months.

We want the shippers to feel they do have an adequate option
here, and obviously we are going to be looking at how this thing is
working. We are going to have a study to review the experiences
under this action that the agency took.

Mr. Frorio. Is the ICC’s rationale to exempt commodities based
on a steadily declining share of the relevant market as the only
test that the——

Mr. O’'NEeaL. No, no, it is not the only test, but certainly looking
at this market, we would have to say that there is a lot of competi-
tion for the movement of fresh fruits and vegetables. When the
railroads only have 8 percent and the rest of it is moving by motor
carrier, that is a very good indication that there is a marketplace
out there that apparently is meeting the needs of the shippers, and
we have got to raise a real question about whether regulation by
the Government has any role to play there. Questions are being
raised now, and I am sure there are things that will come up that
were not anticipated, and we will see if there is something we
ought to do.

We are not eager, however—and I want to make this clear—we
are not eager to jump back into this area unless there is an awfully
good case made.

Mr. FLor1o. Would anyone care to respond?

Mr. Massey?

Mr. Massgy. On that subject of revenue to variable cost relation-
ships—and they are becoming increasingly important for rate-
making criteria—while at the present time there are no cost center
oriented commodity-specific or route-specific data now required of
the railroads or currently being maintained by the railroads, and it
is a recommendation of the coal industry that rail carrier account-
ing and reporting requirement should be updated to furnish com-
modity-specific and route-specific cost center data.

Mr. Frorio. One of the things that the administration is propos-
ing is a uniform system of cost accounting. The question has been
raised, and this committee has considered what that really means.
Does that mean a specific definition of what the accounting system
should be for each and every railroad, or does it mean a specific
statement of accounting principles within which the different rail-
roads could comply in accordance with their own accounting needs.
The uniformity of principles would be sufficient to allow the ICC to
effectively monitor the situation.

Mr. NorTon. I would like to comment on the question of defining
market dominance through the objective test of rate level without
getting into the question of the particular numbers that are being
used by the ICC now in their proposal. This certainly does present
a much simplified way of getting at this question of separating
those moves which should be subjected to possible scrutiny from
those which should probably be left alone.

I support what is being proposed by the ICC on the virtue of its
simplicity. One of the problems we have with the present market
dominance rule and also with the market dominance proposals in
the administration bill, is this question of relationship to an estab-
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lished truck rate. One should understand that when you have a
long history of moving large quantities of bulk chemicals by rail in
200,000 pound net weight units and there has been no interest
shown in establishing a competitive truck rate, all you have in
comparison with a well-honed rail rate is a truck rate which is so-
called untreated. You should not attempt to relate the truck rate,
applied to perhaps only 40,000 to 45,000 pounds per shipment
versus a railroad rate applied to a carload of perhaps 200,000
pounds. Also you may be comparing the rate for something moving
in equipment supplied by the shipper versus a rate for equipment
supplied by the carrier. So I don’t think that is a good test.

Mr. Fror1o. Could I interrupt?

Mr. NorToN. Yes.

Mr. Frorio. Unfortunately I must leave to attend a vote on the
House floor. It is the continuing resolution to keep the Government
operating beyond the first of October and it is highly desirable,
that it continues.

We will take a recess for approximately 10 to 15 minutes.

[Brief recess.]

Mr. Fror1o. The hearing will reconvene.

The House Rules Committee has voted a rule for the considera-
tion of what was referred to on the Senate side as the McGovern-
Florio approach to the Milwaukee problem. We don’t always refer
to it the same way on the House side.

I thought the membership here would be interested.

I would like to ask a few more questions, let all of the witnesses
summarize, and then conclude.

I would like to ask Mr. O’Neal a few questions with regard to his
initial statement about joint rates and the impact of the joint rate
provision in the administration’s proposal. I don’t think there is
any question that the existing requirement for concurrence is
somewhat anticompetitive. The approach that the administration is
taking would be more competitive but perhaps a bit more disrup-
tive to the whole industry.

There have been some proposals floating around the ICC, among
other places, for a surcharge approach with regard to divisions to
compensate carriers for extra charges.

I have heard suggestions that there be unilateral ability on the
part of carriers to impose surcharges. I am concerned that this
would reinforce inefficiency that may exist within certain carriers.
There would be the ability to pass on, in a surcharge, costs of
maintaining operations, even if the maintenance of those oper-
ations is somewhat inefficient. That is not compatible with what is
the basic rationale of the whole deregulation proposal, that ration-
ale being that marketplace forces will fix rates and the allocation
of capital, and that those marketplace forces will make all carriers
more efficient. .

May I ask Mr. O'Neal his thoughts with regard to my concern
about a surcharge approach to the joint rate question?

Mr. O’NeaL. Well, let me say, we have this question before us.
ConRail has filed, well, a number of surcharges. The one that we
are directing most of the attention to now pertains to pulpwood.
What they have done is propose a surcharge which we have al-
lowed to go into effect and which we are now investigating to
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determine the basic question of what impact this is having on the
flow of commerce, what effect it may be having on the other
carriers that participate in the interline arrangement. The basic
thrust of the ConRail proposal is that they have been carrying this
commodity at below variable costs. Thus, every movement of the
commodity is a loss to them, and that they ought to be able to at
least raise the rate level to compensatory levels.

The argument that has come back is the- argument you are
raising here, I think, well, the problem with ConRail is that it is
the high cost carrier. Its costs are unreasonably high, and that
should not be used as a basis for the ConRail surcharge or any
adjustment of its interline rates.

This is an age-old argument, in a sense, between the railroads in
that part of the country, formerly dominated by Penn Central, and
carriers in other parts of the country, in the West and South as to
the lineup of divisions. And I am frankly not sure how to answer
that question. We have some real problems, I think, if the ICC or
anybody in Government is going to have to go in and try to
identify whether costs are excessive or not. I think we do have a
responsibility under the act to do some review of whether a carrier
is operating efficiently and honestly and that sort of thing. These
are extremely difficult measures, however, difficult areas to meas-
ure, I should say.

All I can say at this time is we are trying to get a handle on this
issue and trying to figure out what we should do administratively
or what we might propose to the Congress as a different approach
to joint rates.

Mr. Frorio. What do you think about the administration’s ap-
proach?

Mr. O’'NEaL. Well, I think the administration approach, which is
just basically to eliminate joint rates, causes some real—could
cause some real hardships, some real problems with the railroads,
some real problems of interrelationship between the railroads.

Mr. FLorio. You mentioned ConRail. ConRail fixes its portion of
the rate in accordance with what it perceives as its needs.

Mr. O’'NEaL. Right.

Mr. Frorio. It is therefore going to have to negotiate with other
railroads in terms of through rates.

It is not going to be an automatic surcharge. What you are
saying is the other carriers are going to have to try to exert the
leverage that they can on ConRail to keep their charges as low as
possible. Therein you have the incentive for more productivity,
more efficiency being exerted on ConRail.

Doesn’t that provide a mechanism for trying to keep the charges
as low as possible, and yet giving the carrier the flexibility to raise
them in accordance with their operational costs?

Mr. O’'NEAL. I guess the question is, Will the carriers in the other
part of the country have the leverage? Now, they would have
leverage if they have alternatives to ConRail into the Northeast.
ConRail is a huge operation and has a tremendous influence on
movements in the Northeast. I have serious questions whether
there are alternatives to ConRail in as many instances as would be
nice at least. The railroads in the South and the West are using
other carriers, I think, to the extent they can, and probably they



300

will be using whatever techniques they can to put pressure on
ConRail.

Mr. Frorio. Thank you.

You also raised the question about general rate increases. I share
the feeling of some that the concept of general rate increases,
though convenient to the carriers, is again anticompetitive. You
are providing industrywide increases to efficient and to inefficient
carriers, thereby distorting the market, so to speak. I am wonder-
ing if the concerns that carriers have about not being able to keep
up with inflation aren’t addressed if we use a variable cost meas-
ure for rate increases. Certainly for each rate for each commodity,
you used the figure 140 percent of variable costs taking care of
operational costs, 180 percent taking care of fixed, fully allocated
costs, and there is certainly——

Mr. O’NEAL. And at that level, making a profit, as well.

Mr. Frorio. I would think that you would, on a commodity basis,
be able to, with sophisticated accounting systems, take into account
inflation in each component as opposed to a general, overall infla-
tionary factor.

Am I correct in my assumption that the product-by-product ap-
proach to rates, though somewhat less convenient, can be designed
to take into account inflationary pressures? :

Mr. O’'NEaAL. I think it can work. I think the railroads are so
accustomed at this time to making rate adjustments on a general
basis and relying upon the rate bureau to put the whole act togeth-
er that they view with real concern moving away from the general
increase, and I feel that if we are going to move the railroads away
from general increases, it ought to be done on a gradual basis
because there will be some adjustments that they will have to
make, and I doubt very much that they could handle a change in a
short period of time.

But I don’t see why over a longer term they can’t make their
rate adjustments without resort to general increases.

General increases have some of the problems that you men-
tioned. They tend to be anticompetitive, the least efficient carrier
receives as much as the most efficient carrier. You also have the
problem that the railroads, I think, are moved further away from
their customers. Instead of having to deal with individual shippers
on service and rate problems, they can insulate themselves from
that process by quite a bit just by saying well, we have got a
general increase that is now being considered, and sorry, I can’t
flag you out of this very easily unless you are really big. I can’t
deal with your service problems with respect to this general in-
crease.

So there are a lot of things that flow from the reliance on
general increases. I think the railroad industry needs to be moved
away from that reliance on the concept.

Mr. Frorio. Thank you very much.

Before concluding, I would like to ask the witnesses if there are
any comments they would like to make by way of a conclusion or
summary statement. ’

Yes, Mr. Springrose.

Mr. SprINGROSE. I would like just simply to conclude by saying
that in your evaluation of contract ratemaking and contract for
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service by railroads, that at least with respect to agriculture, focus
be directed to the farmers as opposed to the small or large ele-
ments in the distribution system once the production of that
farmer moves off the farm and into the market chain because it is
the farmer that is the real victim of the breakdowns in the system
that we are witnessing today, and I can’t really fault entirely the
railroads for that breakdown. Many elements of the system have
broken down, and in fact, the railroads are hauling record numbers
of tons of agricultural products, and they are struggling mightily to
keep up with the growing demand. But the ultimate, final victim of
a breakdown in the distribution system, whether it is a plugged
elevator or a late arrived ocean vessel or a delay of a barge at lock
and dam 26, or a freight car shortage, is the farmer himself. And
the elements within that distribution system that contribute to its
relative efficiency or inefficiency should not take precedence over
the primary focus, which in my judgment should be the producers
of the United States products of food.

Thank you.

Mr. Frorio. Thank you.

Mr. Norton?

Mr. NorTtoN. I would like to conclude by completing a statement
on the maximum rate trigger which I think is an innovative ap-
proach offered by the ICC and by virtue of its simplicity I think
should be given serious consideration as a mechanism to replace
the awkward subjective test for market dominance.

I have heard things today that simply reinforce my company’s
support of contracts as a valuable means for the railroads to in-
crease their market share and for enabling shippers to secure
better transportation by rail. One thing that Chairman O’Neal said
strikes a good chord, and that is that in working with contracts,
the carriers and the shippers will move closer and closer together,
and this will have widespread effects and benefits, even when
contracts do not result.

Our concern is that we have not yet identified the mechanism
the incentive by which railroads will enter into contracts. It is
clear that they will have strong incentive to enter into contracts
when they are competing with a different mode or with a different
carrier, but for that situation where there is true captivity, then I
do not see any motivation on the railroads’ part to enter into a
contract excepting on a take-it-or-leave-it basis.

The answer to that, I think, simply has to go back to the opening
statement that you made, and that is that competition must be the
source of the incentive for both parties. I have suggested required
interlining at reasonable rates one mechanism, or the permission
of intermodal carriers to exist. I am wondering whether Mr. Levin
would consider that if, let’s say, the Santa Fe had the opportunity
to move his melons by truck to its line, even though these melons
might come from the Southern Pacific territory, whether that
might not open up some competition. I am not at all sure that the
Santa Fe feels free to do so under today’s environment. I suspect
that it requires separate negotiations which then don’t have the
incentive for thorough efficiency. I believe that is a matter which
has not yet been addressed—that is, intermodal ownership—and I
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suggest that it should take its place in the congressional debate at
some time.

Thank you.

Mr. Fror1o. Thank you very much.

Mr. Massey?

Mr. Massgy. Yes, sir. On behalf of the coal industry, we consider
ourselves 85 percent captive to the railroads, and we strongly be-
lieve that an independent agency of the Interstate Comimerce Com-
mission should retain general jurisdiction over rail carrier regula-
tion. The ICC is needed to protect captive shippers who must rely
on rail services and who have absolutely no practical transporta-
tion alternative for the delivery of their commodities to the
market.

Briefly summarizing those items, in the ratemaking area, con-
tract rates should be authorized. The ICC should continue to have
powers to set the maximum rates, to suspend rates, to determine
the reasonableness of general rate increases both for single line
and joint rates. Antitrust immunity should be retained for rate-
making by rate bureaus. Reduced rates for Government traffic
should be eliminated.

In a couple of nonratemaking areas, the coal industry recom-
mends that ICC jurisdiction should be retained and ICC decisions
should be expedited with respect to rail mergers and acquisitions of
control. Rail abandonment procedures should be simplified and
time required for discontinuing unprofitable rail services should be
reduced.

Actions on routine car service matters, the complaint end of the
business, should be the direct responsibility of the rail carrier
industry.

The commodities clause should be retained, and the rail carrier
accounting item that I mentioned should be implemented.

Mr. FLor1o. What do you see as the main virtue in retention of
the rate bureaus, inasmuch as we have been talking about competi-
tion? Do you have any difficulty with that being incompatible with
the idea of competition?

Mr. Massgey. Of the rate bureau?

Mr. Frorio. Yes. I thought you said that you felt strongly about
the need to retain the rate bureau. I assume not just for publica-
tilon of rates, but for the negotiations that are currently taking
place.

Mr. Massey. Yes, and for arbitration of rate disputes. In other
words, it is a forum for a shipper who feels he is not being treated
fairly on the rate.

Mr. Frorio. Do you see any inconsistencies?

Mr. Massey. No, both published rates and contracts. It is not an
either/or situation between the published rates and the contract
rates.

Mr. FLor1o. Mr. Stern?

Mr. SterN. I would endorse the comments made by the gentle-
man from DuPont concerning true competition, and let me illus-
trate what I mean. Since May 28 we have been operating essential-
ly with what amounts to the railroads’ pricing our traffic according
to the age-old concept of what the traffic will bear, and they
essentially have been pricing their services in relation to the
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charges imposed by the motor carriers to destinations anywhere in
the United States or Canada.

Now, I have no quarrel with that means of ratemaking. I have in
fact no quarrel with, in the case I illustrated in my opening com-
ments with the Southern Pacific raising its rate to 47 percent
above their prior regulated rate. In fact, I quite frankly don’t mind
if they raise it 100 percent, but I do quarrel with and what I do
have a great deal of problem with is the fact that we as shippers
are not allowed to then take advantage of another alternative form
of rail transportation; that is, choosing to price his services, which
are at least comparable to if not better than Southern Pacific’s. In
our case it is over 50 cents per package less from the same origin to
the same destination.

Mr. Frorio. Why do you regard yourself as not being able to take
advantage of the situation?

Mr. STerN. Let me briefly explain how we are organized, and
these comments hold true for the whole industry. About 65 percent
of the packinghouses in California and Arizona are located on the
rail lines of the Southern Pacific Railroad. The remaining 30 per-
cent or so are located on the Santa Fe, about 5 percent on the
Union Pacific or Western Pacific, and these are round numbers.
And that percentage also holds true for my company. We have
about 85 packinghouses located in the two States. Of all of those 85
packinghouses, and dividing them 65-35, only about two, I believe,
have so-called joint track, which means they are served by both
Santa Fe and the Southern Pacific. Then we find on a given day
the Southern Pacific is asking $4,000 including refrigeration for a
car of oranges to New York City from California, and the Santa Fe
is asking $3,000, and that was not an uncommon case all summer
long. In effect, the Santa Fe was offering better services.

My packinghouse has no effective means other than loading the
perishable commodity aboard a truck, hauling it some distance,
and then unloading it and reloading it on a Santa Fe platform. We
have no effective means of utilizing this more efficient, lower cost
transportation that is available within the industry.

Mr. Frorio. That is a factor of geography and other consider-
ations. There is no legal prohibition.

Mr. SterN. That is correct, no legal prohibitions other than pure
economics and handling. There are three physical areas in Califor-
nia and Arizona; namely, Yuma, Ariz., the Salinas Valley and
Ventura County, Calif., that are physically isolated from any other
rail line of any sort. They are served solely by the Southern Pacific
Railroad. They are in a true sense, to the extent that rail transpor-
tation is used, totally captive. It is uneconomic for someone to haul
fruits and vegetables to another railhead to handle it, and quite
frankly, I think it is undesirable to handle perishable commodities
at the waste of energy, the trucking expense, and so forth, when
trying to deliver a marketable commodity to the consumer.

So the proposal made for interline switching versus a system of
perhaps credits or debits for true competitive bidding among the
railroads in some fashion for our traffic would be most appreciated,
would be very workable.

I also endorse the statements about intermodal competition I
said earlier that we are in a shippers association and we now own
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some refrigerated piggyback trailers. We are using those. trailers in
high cost rail transportation areas to offset these high costs. That,
however, necessitated a fairly substantial investment on the part of
our company to do so, and I think that frankly is, in some senses, a
misallocation of our corporate resources.

Mr. FLorio. Your suggestions with regard to interline switching
as well as discussions about trackage rights point out an area that
needs some exploration by this committee. In my own area, the
Northeast is served by ConRail and may benefit from the competi-
tion that might result from some of those changes.

Mr. Levin?

Mr. LEvIN. Yes. Lest any of my remarks be misconstrued, we
strongly favor retention of the exemption of fresh fruits and vege-
tables. We do believe that the program has not had a sufficient
time in operation to be adequately evaluated. We do also believe
that before further exemption be granted, that safeguards should
be instituted to prevent some of the problems that we have experi-
enced that were very traumatic for our industry; to take 95 years
of regulation and throw it out the window, it is amazing the
amount of details that need to be covered that had previously been
covered by the regulations, and they are all gone.

The railroads and the shippers should be afforded and be re-
quired to negotiate many of these items prior to any effective date
of deregulation. There are many, many items that must be covered
in order to facilitate fair and equitable transportation for all.

I think primarily the competition potential for discrimination
must be adequately explored. In the case of potatoes, for example,
one section of the country, Idaho, is a 65 percent rail market;
California is a 42 percent rail market. If a disparity in rates occurs
between those two areas of the country, it can effectively kill one
industry in a very, very short period of time. Things of that nature
must-be adequately explored before a large segment of any indus-
try is totally deregulated after the amount of regulation that we
have had for the previous years. I am not saying it shouldn’t be
done. It should be done carefully and with adequate preparation.

Mr. FLorio. Gentlemen, I thank all of you for your contribution.
It has been very, very helpful to the committee.

Notwithstanding the speculation that there has been a lack of
enthusiasm or loss of enthusiasm for a deregulation proposal in the
Congress, that is not the case with our committee. We fully intend
to report out a deregulation proposal and hopefully have it consid-
ered by the House, and hopefully the Senate as well, in this session
of Congress.

We are committed to go forward with a deregulation proposal,
and hopefully see it enacted into law. To say that is one thing. To
talk about the specifics of what that deregulation proposal will
encompass is another thing. But, the motivation in the committee,
as I read it, is to move as expeditiously as possible to attempt to
balance the interests and come forward with a bill that will result
in a substantially reduced amount of regulation on the railroad
industry.

I thank you for your contribution, and the meeting stands ad-
journed.

[The following statements were received for the record:]
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1750 Old Meadow Road, McLean, Virginia 22102 703/734-0110

- - NATIONALASSOCIATION OF BRICKDISTRIBUTORS

Walter E. Galanty, Jr.

Executive Director

National Association of Brick Distributors
1750 0ld Meadow Road

McLean, Virginia 22102

STATEMENT OF
THE
NATIONAL ASSOCIATION OF BRICK DISTRIBUTORS
BEFORE THE
CONGRESS OF THE UNITED STATES
HOUSE OF REPRESENTATIVES
SUBCOMMITTEE ON TRANSPORTATION AND COMMERCE
OF THE
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE
SEPTEMBER 27, 1979

Dear Members of the Subcommittee:

On behalf on the National Association of Brick Distributors and

and small shippers throughtout the country, we wish to make a statement

regarding railroad deregulation.
The National Association of Brick Distributors (NABD) represents

over 250 small business throughout the country who distribute and sell
all types of brick, tile, motar, and related masonry items in the hard
building materials field. This industry is one of the foundations of
the American building industry, for all of the above mentioned items
flow through distributors before they get to the job site.

. All brick distributors in this country are small businesspersons
and small shippers, and as such are subjected to the same rules and
regulations as big businesspersons and big shippers. As an active
member of the Small Business Legislative Council (SBLC), an organization
for national trade and professional associations whose membership is
primarily small business, we realize the needs of all small businesses.
The SBLC supports our efforts to try and get relief for the small shipper

and the small business community.
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SBLC focuses on issues of common concern to the entire small
business community. The SBLC membership and their affiliates represent
approximately folr million small business firms nationwide.

On behalf of the brick distributors throughout the country,
we wish to applaud the efforts of the President, the White House
staff, and the Congress in trying to regulate the railroad industry
and redefine the role of the Interstate Commerce Commission. We
feel these efforts will eventually achieve results for the betterment
of the entire shipping community.

This subcommittee is currently studying the President's Railroad
Deregulation Act of 1979. Before the final act is put to a vote,
NABD would like to express its concern about a few aspects of the
Railroad Deregulation Act in the hopes that some of the areas in
conflict to small shippers could be resolved.

First of all, we wouid like to give you some facts about our
industry, and how they relate to railroad shipments.

In 1977, approximately 48.2 percent of all the structural
clay products (brick) produced in this country was shipped by
rail at the entry point (the manufacturer's plant). In 1977,
there were only 220 manufacturers of brick throughout the country
and they accounted for shipments of over 8.3 billion brick. Brick,
like many other commodities, move best by railroads at distances
of over 250 miles from the manufacturer's plant. For distances
under 250 miles it is fairly impractical to ship by rail, and truck
is the primary mover of brick. This fact must be taken into

consideration in any discussion of brick shipments because removing
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shipments of less than 250 miles from the discussion would really
mean that brick is shipped by rail in excess of 70 percent of all
cases.* (See Attachment A)

The amount of manufacturers of brick in this country has
steadily declined from 463 manufactueres in 1964, to 267 manufact-
urers in 1974, and 210 today. This fact will mean that in the
future, distributors of brick and members of NABD will be farther
and farther from the manufacturing point, and will need more and
not less transportation by rail.

Besides brick, the members of NABD sell and distribute a
number of other items which move in similar ways to their company
location. These items contribute heavily to the livelihood of
their businesses and the country as a whole, and since most material
is shipped by rail f.o.b. factory our concern in deregulation is
well justified.* (See Attachment B)

In the discussion that follows we will attempt to explain
our concerns regarding specific points in the Railroad Deregulation
Act of 1979. We will try to give positive proposals that will

affect and help all small shippers.

ABANDONMENTS
While it is an established fact that non-productive trackage
contributes substantially to the railroads' difficulties, a sudden
and unwarranted withdrawal of service can be devastating to a
receiver relying totally on rail transportation.
Florida over the past several years has emerged as a substan-

tial market for brick, after a long history of stucco and other
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construction. A brick dealer in Homestead, which is on Florida's
East Coast, for example, is at least 500 miles from the nearest
source of clay brick. He has invested large sums in plant
contruction and site location to accommodate rail sidings. He
has tied his transportation future to rail movement, for after
all it simply is not feasible to consider any other mode, even
if it were available. Trucking would require special equipment,
suitable only for brick, resulting in an empty return to point
of origin. Investment capital for such equipment could not be
obtained. As noted previously, truck transportation is now
considered feasible for brick only to a maximum of 250 miles.

We have then a captive receiver, but perhaps of such small
consequence in the overall rail network scheme that there would be
no hesitancy in abandoning his trackage if considered to be non-
productive.

The American Association of Railroads (AAR) has proposed
that the railroads be permitted to abandon a line upon 120 days
notice, with a three-month delay to allow for negotiations if a
public body thinks the service should be continued in the public
interest. The carriers would be reimbursed for any losses
sustained after the 120-day period.

The original legislation would have permitted abandonment
within 30 days if not objected to; and 90 days for resolvement if
there were an objection. This would have been totally unaccept-
able to our industry.

Proposal: The ICC, in our opinion, should retain jurisdiction
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over railroad abandonments. NABD feels that abandonments, in many
instances, are important to the survival of a railroad, and need
to occur, but we also feel that the railroads should look at each
situation individually as a way to keep instead of lose business.

RATES - PUBLICATION - INCREASES -
REDUCTIONS

Rail carriers should continue to be required to publish
joint-rates as well as provide joint-routes.

Our members do not have the expertise to determine factored
rates. The cost and space requirements for the tariffs which would
be required without through rates are staggering. The railroads
themselves would have extreme difficulty in determining appropriate
transportation costs. They do, even now.

Even with the present 30-day notice provision, our members
have had difficulty in keeping abreast of rate changes that affect
them. NABD has been faced with the loss of its right of protest
in suspension proceedings because of the too-late receipt of
supplemental material from the tariff publisher. Complaints to
the ICC has resulted in reprimands, but no appreciable improvement.

Proposal: The 30-day notice might be reduced if appropriate
and timely notification were given. Perhaps 20 days would be
sufficient if the carriers were required to inform a "designated
agent" of the industry affected in some fashion no later than
three days after the issuing date, and providing further that the
protesting date for entry of a suspension request were reduced from
twelve to seven days. All of this, of course, presumes that the

ICC would retain and utilize its suspension powers, which NABD supports.
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INTRASTATE RATES
AS THEY PREJUDICE INTERSTATE
RAIL CARRIER EARNINGS

Section 13 of the Interstate Commerce Act provides for ICC
intervention, upon proper cause, in matters involving intrastate
commerce, where those rates, rules or practices discriminate
against interstate or foreign commerce.

Rail carriers have historically complained of the lag time
for approval of general rate increases on intrastate traffic
following the effectiveness.

Recently, an interstate rate adjustment was denied simply
because a major carrier was protesting its general inability to
obtain relief allegedly necessary on its intrastate movements of
the same material.

A 13th Section procedure is a long and costly process as it
is administered today. However, Section 13(4) provides, in part,
that the Commission, after full hearing, if finding discrimination
against interstate traffic, shall find the intrastate rates unlaw-
ful and shall prescribe the rate(s) that will remove the discrim-
ination. -

Proposal: We believe that in general rate increase proceedings,
the ICC, after proper consideration, should be empowered to order
the proven revenue needs of the carriers applied to all traffic.
This would require modification of the Act, but is in consonance
with its present intent - that all traffic, both interstate and
intrastate, should bear a fair share of the carriers' revenue

without prejudice or preference, one to the other.
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RATE BUREAUS

NABD and its members filed a statement in Ex Parte 297
(Sub-No. 3) on April 23, 1979, urging that motor carrier rate-
making meetings be opened to the public. Our position would be
the same with respect to rail rate-making meetings.

We favor a continuation of the conference method of rate
making and a continued immunity from the antitrust laws as
presently embodied in Section 5a of the Interstate Commerce Act.
Our members have communicated this information to their legislators,
the DOT, and the ICC.

Proposal: NABD agrees with the Administration position that
all rate bureau meetings except administrative ones should be open
to the public. We also agree that the railroads should have the

authority to collectively publish rates for the good of all shippers.

RATE INCREASES

The AAR calls for rate-making freedom, ranging upward or
downward as much as 20 percent per year. Increases greater than
20 percent per year would be subject to ICC jurisdiction. The
Administration proposal called for a 7 percent “"zone of reason-
ableness" with no regulatory interference, plus for the first two
years industry wide increases to cover the economy wide rate of
inflation.

Increases as dgreat as 20 percent per year are greatly inflat-
ionary and would be disastrous to our industry as well as to small

shippers in general.

59-551 0 - 80 - 21
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Beyond 250 miles, the railroads generally have no competition
for brick traffic. Truck transportation simply is not a factor.

Many manufacturers and distributors of brick experienced
difficulties (and some failed to survive) during the recession
in 1974; we now are experiencing another period of reduced constru-
ction and inact%y?ty in the building industry.

Proposal: NABD does not disagree with the proposal of a 7
percent increase every year but cannot go along with the inflation
rate being added on top of that figure. We would agree with a
7 percent increase or the inflation rate increase, whichever is

greater, but not both.

CONTRACT RATES

With our limited rail revenue - producing power, we and all
other small shippers (receivers) would have little clout in negot-
iating contract rates with the railroads. Were the Administration's
proposal regarding contract rates approved, the nation would revert
to the dark days of pre-regulation when "big tonnage" was heavily
favored.

Proposal: If contract rates are to be enacted they should
treat all shippers as equal and not eliminate the small shipper

because of his size.

ICC _SUSPENSION POWER

Under the Administration's proposal, rates could be published
without notice, thus effectively removing the Commission's power

of suspension upon shipper protest.



313

Although NABD has unsuccessfully filed numerous protests in
the past two years, ranging from a Burlington Northern Railroad
withdrawal of absorption of reciprocal switching charges on brick
traffic (only brick) for cars going to Minnéapolis-St. Paul, to
a protest of substantially increased demurrage charges, and
including several specific rate increases (not general rate increases)
directed to brick traffic alone, we should continue to have that
opportunity.

Proposal: The vehicle of "protest" is the only way we have
to change or suspend a railroad proposal. NABD feels as small
shippers, we must have some way to express our displeasure about
new rules. The Administration has stated that carriers should be
able to ship what they can ship best, and if the shippers do not
like a specific proposal they can go to other modes of transport-
ation presumably truck or water carrier. We feel this action would
be a little hard on our industry because we think that as a "captive
shipper" we deserve other privileges. Americans have historically
been given the right to protest anything they believe is wrong, and

we feel this right should not be taken away.

CLASSIFICATION RULES AND PRACTICES

The Administration would eliminate the ICC's authority to
prescribe reasonable classification rules and practices.

Proposal: We do not think this proposal would be in the
public interest. There must be a restraint on carrier options in

this area. We favor no statutory change.
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TOTAL DEREGULATION

Much has been said of the air cargo carriers under deregulation
by the CAB - how the rates and charges have risen dramatically
and how service has been curtailed, and in fact eliminated in many
instances, but we have seen little comment about the recent dere-
gulation of rail shipments of fresh fruits and vegetables.

In Ex Parte 346, Sub 2, Rail General Exemption Authority-

Miscellaneous Commodities, where the ICC is considering an expansion

of the exempt list to include such articles as dried beans, dried
peas, fish, mushrooms and others, Sunkist Growers, Inc. has
commented not at all favorably on the existing deregulation of
the fruits and vegetables.

Sunkist states:

"It's our position that deregulation has not worked in
the public interest with respect to fresh perishables.”

Further, it is stated:

"Although denied by the railroad industry and by certain
governmental agencies, it was widely predicted that der-
egulation of perishables would result in increased costs
and charges. Unfortunately, the prediction of shippers
have proved true, even beyond the most pessimistic esti-
mates. Attached is a chart which shows the cost of
representative movements of perishable commodities since
deregulation. The chart demonstrates that, after dereg-
ulation, transportation prices rose by as much as 47
percent. Undoubtedly the price rise was facilitated in
large part by the energy crisis and the resultant disruption
in motor transportation of perishables. Some price
reductions have occurred recently. However, the energy
crisis appears to be permanent, rather than temporary.
Present quotations are now 17 percent higher on the
Southern Pacific. The theory that motor carrier comp-
etition would provide an effective limitation on railroad
price increases must now undergo a re-examination."
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SUMMARY

In summary, we believe that rerequlation is the answer, not
total deregulation. The railroads are necessary. They must sur-
vive, and we acknowledge that they must realize earnings sufficient
to provide an adequate return on investment. We do not, however,
always agree with their definition nor determination of an adequate
rate of return.

We are small businessmen. We intend to survive too, but
there is no guarantee that we will nor is there substantive
assistance available when we falter. We have to seek relief
within our own companies, effecting economies and innovating.

We cannot raise prices (alone) and continue in business. The
railroads must be imaginative and right their own houses. Continual
transportation price increases, without restraint, will bring us

all down in the same heap.

The ICC must again assume its prerogatives under the law and
administer them boldly and fairly, ignoring political and other
outside pressures.

There is an insufficient amount of competition in many of the
transportation market-places and too many captive shippers to rely
on that factor as a curb against disasterous rate increases under
deregulation as the rail carriers advocate.

We, as small shippers, must have statutory protection. If
the railroads are now overrequlated, let us not overreact and
underregulate them, making them responsible to no governmental agency .

We are appreciative of this opportunity to offer input on
this vital matter, and we should like to be of continued assistance

in the future.
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ATTACHMENT A

Figures developed from Department of Commerce statistics and
Interstate Commerce Commission Statistics, Class I, Railroads,

1972-1977, (1978 has not been published yet) .

1. 1977
2. 1976
3. 1975
4. 1974
5. 1973
6. 1972

8,300 billion brick shipments

7.000 million tons of brick shipped by rail at
entry point

(Average brick weighs 3.5 pounds)

48.19% shipped by rail

7.200 billion brick shipments

5.385 million tons of brick shipped by rail
at entry point

42.6% shipped by rail

5.824 billion brick shipments

5.149 million tons of brick shipped by rail
at entry point

50.5% shipped by rail

6.678 billion brick shipments

2.631 million tons of brick shipped by rail
at entry point

22.5% shipped by rail

8.674 billion brick shipments

2.798 million tons of brick shipped by rail
at entry point

18.4% shipped by rail

8.399 billion brick shipments

7.187 million tons of brick shipped by rail
at entry point

48.9% shipped by rail



Face Brick

Paving Brick

Fire Brick

Brick Cleaners

Flu Liner
Mortar-Cement

Glazed Brick

Color Mortar (premixed)
Glazed Tile

Floor Tile
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ATACUHMENT B

pProducts Sold by NABD Manbers

100%
91t
73%
64%
62%
59%
58%
56%
55%
54%

Mortar Color (powdered ar liguid)52%

Thin Face Brick
Masonry Waterproofing
Metal Products
Concrete Block
Pre-Fab Fireplaces
Concrete Brick

Sand

Masonry Tools

Other Products
Manufacture Brick

Ready-Mix concrete

52%
49%
47%
47%
44%
42
40%
T 35%
30%
17%
3t

0% 25% 508 754 1008
Number of Members Selling Product
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National
Farmers Union

STATEMENT OF
REUBEN L. JOHNSON
DIRECTOR OF LEGISLATIVE SERVICES
NATIONAL FARMERS UNION
PRESENTED
" TO THE
SUBCOMMITTEE ON ECONOMIC GROWTH AND STABILIZATION
OF THE
SENATE JOINT ECONOMIC COMMITTEE
AND THE
SUBCOMMITTEE ON TRANSPORTATION AND COMMERCE

OF THE
HOUSE INTERSTATE AND FOREIGN COMMERCE COMMITTEE

Relative to H. R. 4570

Proposed "Railroad Deregulation Act of 1979"
September 27, 1979

Mr. Chairman:

I am Reuben L. Johnson, Director of Legislative Services for
National Farmers Union, a general farm organization with some
300,000 farm familes as members, together with some 500,000 farm
families who are members and patrons of Farmers Union-related
farm supply and marketing cooperatives.

Delegates and members of National Farmers Union, at the
March 11-14, 1979, convention of the organization held at Kansas
City, Missouri, again called for a balanced transportation policy
aimed at providing an integrated transportation system to serve
America's farmers, ranchers, and other rural residents.

The Farmers Union policy statement deplored the "inability
of the transportation system to move the output of our farms,

ranches, mines, and forests to markets and ports," and decried the
shift to high "energy consumptive" transportation methods.
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Particularly pertinent to the subject of H. R. 4570, our Farmers
Union delegates declared for:

"Continued regulation of the nation's rail system to
assure (a) that rural areas will not be denied adequate
service; (b) that captive shippers are not charged
excessively high rates; and (c) that railroad trackage
will not be denied adequate maintenance.”

Farmers Union further proposed a moratorium on all rail line
abandonments "until a formula for abandonment determinations is
enacted by Congress which will weigh all economic and social costs
prior to abandonment approval."

Mr. Chairman, we like the language of the bill which proposes
"to assure the development and maintenance of a healthy, efficient
freight transportation system, in the private sector, in which the
various modes of transportation are subject to impartial regulation.”

We also favor the language which declares for “"development and
maintenance of a transportation system responsive to.the needs of
the public, in which the regulatory decisions are reached fairly
and expeditiously."

But, we are afraid, subsequent sections of H. R. 4570 ignore
the goals of a "transportation system responsive to the needs of
the public" and, if adopted and implemented, would be an abdicaticn
of the overall interests of shippers and the general public.

We in the Farmers Union regard the railroads as a vital section
of the overall transportation system. We are also well aware of the
severe economic plight of some of the nation's railroads, and we
recognize that concern needs to be exercised for their future
viability.

But, we regard federal regulation as only a very marginal cause,
if any at all, of the economic problems of the railroads. Thus, we
fail to see economic deregulation as any sort of cure-all.

We do not realistically imagine that total deregulation of the
rail industry will result in improved performance for the shipper.
Neither do we expect the competitive problems of the railroads to
evaporate simply because of a change in their regulatory status.

One of the most far-reaching provisions of the bill, in terms of
farm and rural shippers, is the provision which would breach the
common carrier obligations of the existing law. The bill proposes
that commitments of equipment under long-term contracts would take
precedence over demands for common carrier obligated service. This,
it seems to us, would tend to encourage the concentration of equip-
ment in unit-train operations and leave small shippers and remote
elevators largely without dependable service.
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We are also tremendously concerned about the provisions of the
bill for abandonment on notice ~- only a slight step short of abandon-
ment at will.

We do not regard total deregulation to be a viable option for a
nighly-urbanized, highly-industrialized society, yet one which is
heavily dependent upon food production from a widely-dispersed system
of family farming and ranching units.

Frankly, we fail to see that adoption of H. R. 4570:
—- will save any branch lines now slated for abandonment;
-- will build any additional boxcars;

—- will allocate any rail-cars where they are needed
by rural shippers and country grain elevators;

-- will maintain common carrier obligations of service;

~~- will protect shippers who have no alternative transpor-
tation services; or

-— will keep the cost of transportation services within
reasonable bounds.

More specifically, we would like to comment on major provisions
of H. R. 4570 as follows:

1. Rate Increases:

Railroads may raise or lower rates 7 percent per annum
plus inflation between now and 1985. Then rails may set
rates at whatever the traffic will bear. Rails may receive
greater rate increases than 7 percent per annum plus infla-
tion by going through the ICC. The ICC, under the 4R Act
protects the captive shipper by setting rates. Where there
is competition, the rails are free to set rates accordingly.
What this bill seeks to do is allow the rails to exploit the
captive shipper who has no alternative.

2. Demand-Sensitive Rates:

Rails may raise or lower rates by 3 percent within
minimum and maximum to respond to fluctuations in service
demand. As of today, nothing prohibits the rails from cut-
ting rates under the yo-yo provision of the 4R Act. The rails
are free to cut rates but haven't done so.
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3. Elimination of Requirement of Joint Line Rates and
Through Rates:

On January 1, 1985, rails would be free to continue
or discontinue any rate or route as they see fit.

Since 85 percent of all freight traffic moves by more
than one transport mode, this would be highly disruptive
to the smooth flow of goods across the country. Also, it
would pe impossible to maintain any continuity in the rate
structure. A shipper would not be able to know in advance
the freight rate on a commodity to be shipped any distance
at all.

4. Elimination of Provisions Requiring Railroads to
Reimburse Shippers Who Use Their Own Rail Equipment:

This bill would allow rails to charge the full fee to
shippers owning or leasing cars. This is confiscating
property. Shippers have made a substantial investment in
rail equipment and would lose the per diem now granted in
their freight rates.

5. Rate Bureaus:

Rails are exempt from the Sherman, Clayton, Federal
Trade Commission, Wilson Tariff and 1936 Trade Acts. This
bill would end this immunity.

6. Elimination of Port Equalization:

Rails would be free to set different rates for moving
a similar commodity a similar distance; thus, the cost of
commodities may, under this bill, differ considerably.
This would give a competitive edge to a shipper who has the
clout to negotiate a better rate, and captive shippers would
be at a competitive disadvantage in negotiating a rate
because there are no alternatives.

7. Notice and Publication:

Rails are required to publish rates with the ICC so
that, ostensibly, the public interest will be served. How-
ever, the first year after the Act's passage, the rails are
required to give 21 days notice of an increase, the second
year 14 days notice, and the third year, the rates are
effective upon publication. So the end result of this
public awareness provision is to 1lull shippers as to rate
increases with absolutely no warning.
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Also, rails are not obligated to maintain any rate
established before January 1985 unless there are contract
rate agreements. Thus, shippers will have a difficult
time negotiating a rate with no ICC protection. The rails
have no incentive or reason to write favorable terms into
contract rates.

8. Abandonment and Discontinuance of Service:

ICC will allow abandonment if --

* there is no objection to the abandonment or
discontinuance 30 days prior to date of termina-
tion of service;

* the applicant carrier demonstrates that revenues
attributable to the line of service do not meet
or exceed the "full cost" of operating the line
or service, as defined by the Act; or

* the ICC determines that the benefit to the appli-
cant carrier from abandonment or discontinuance,
including any benefit arising from the ability to
put capital used on the line or service to other
railroad use, exceeds the detriment to the protes-
tant and other similarly situated from loss of
service, taking into account any impact the abandon-
ment or discontinuance may have on rural and
community development.

Once a rail is granted permission to abandon a branch
line, a shipper may offer to subsidize a line by offering to
pay the difference between revenues attributable to keep a
line open and the full cost of continuing service. The
carrier and offerer must agree on a price or the matter goes
to binding arbitration. Railroad figures will be used and
the burden of proof is on the shipper. Thus, the shipper
must go to court, using rail figures to prove they deserve
any service.

9. Mergers:

The ICC shall allow carriers to coordinate services,
exchange markets,,make joint use of facilities, grant
trackage rights to each other, or transfer rail assets,
unless the transfer substantially lessens competition,
Creates a monopoly, restrains trade or service of freight
surface carriers, or the anti-competitive effects outweigh
the public interest in public transportation needs.
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10. Elimination of Captive Shipper Provision:

Today, the 4R Act's "Market Dominance Rule" protects
captive shippers.

If a shipper moves 70 percent of all freight by one
mode of transport or pays 160 percent of variable cost,
or has a substantial investment in rail equipment, he is
captive. Thus, his rates are set by the ICC in such a
way that a monopoly railroad won't be able to take advan-
tage of a captive situation. This bill eliminates captive
protection on January 1, 1985. At that point, shippers
will clearly be hostages to the monopoly railroad.

11. Car Service Orders:

This bill removes ICC authority to order cars to areas
that are having shortage problems. The rails are free to
service as they see fit. Shippers with economic clout are
sure to fare better than those who have survived with ICC
protection.

The ramifications of this bill would be devastating to all
shippers except the powerful ones who could bargain with the rails
from a position of strength. For the rest of us, it would be either
the end of reasonably-priced rail service, or the end of rail service
altogether.

[Whereupon, at 1:07 p.m., the subcommittees adjourned.]
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